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ALEXANDER PEN ROSE CU MING 
with concourſe of his Majeſty's Advocate, 


AGAINST 


WILLIAM LESLIE, Miniſter of the Pariſh of St. Andrews 


and Longbride, refiding at Darkland, near Elgin, | in the County 
of Elgin and Forres, Pannel, - 
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ALEXANDER PENROSE-CUMING of Altyre, 
Eſq; with concourſe of his Majeſty's Ad- 


vocate, Proſecutor ; 


AGAINST 


WILLIA LESLIE, Miniſter of the Pariſh of St. An- 
drews and Longbride, reſiding at Dark/and, near 
Elgin, in the County of Elgin and Horres, Pannel. 


been admitted, and lamented by all the diſintereſted and 
impartial, that the creation of nominal and fictitious votes, 
has poiſoned, in its very ſource, the Parliamentary repreſentation 
of this country, {EVITE 
The conſequence has been, that numbers have been elevated to 
the high ſtation of legiſlators, who never would have obtained, 
or even aſpired to that honour, if the enactments of the law had 
not been eluded by the devices of chicane. The abuſe has per- 
verted the conſtitution, too, in various other conſequential mat- 
ters, which, though not ſo momentous, are far from being un- 


important: For the parchment barons, as they are commonly 
T and 


* cannot with reaſon be controverted by any, and it has long 
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and emphatically called, come, of courſe, to be Commiſſioners 
of Supply, and Juſtices of the Peace; and as, wherever the prac- 


tice of ſplitting has prevailed, they greatly out- number the real 


freeholders, the whole power and management of the county, 
elections, police, and juriſdiction, are all transferred to theſe 
counterfeits, though peculiarly diſqualified for the truſt, as they 
are, and muſt be, the confidents or creatures of powerful peers, 
or overgrown commoners.—Thus, decipimun ſpecie refti,—The eyes 
of men are dazzled with the ſhow, and their ears ſoothed with 


the praiſe of Liberty, while, at the ſame time, that fair protect- 


reſs of mankind is ſupplanted, and her place uſurped by Ariſto- 
cracy in diſguiſe ; ſo that there is too much reaſon for applying 
to our elections, as they ſtand at preſent, what a great hiſtorian 
ſays of republican profeſhons, in the mouth of a tyrant, ** Spe- 
cioſa verbis, re inania aut ſubdola; quantoque majore liber- 
„ tatis imagine tegebantur, tanto eruptura ad infenſius ſervi- 
e rium.” Tag, . 81. 

In no county in Scotland has this abuſe been carried to a great- 
er height, than in that of Elgin and Forres, where there are at 
preſent on the roll but twenty-two real freeholders, while the 
phantoms have been increaſed to the enormous number of fixty- 


five, and theſe not compoſed merely of gentlemen who would 


not have interfered on any other occaſion than that of an elec- 
tion, but of attorneys, factors, tenants, fiſhermen, and me- 
nial ſervants, ready and willing, at all times, to aſſemble and 
ſupport each other in miſapplying the public money, and 
perverting juſtice in the determination of the cauſes to which 
their ſuppoſed property renders them competent. 
Hence it was, that, for ſeveral elections paſt, a repreſentative 
for the county has been ſent to Parliament, contrary to the in- 
clination, and without paying the leaſt attention or regard to the 
withes of the real freeholders ; and, in leſſer matters, they gave 
up all attendance, finding themſelves out-voted in every queſ- 


tion: So that almoſt every bridge has been built, and every high- 


way directed, not with a view to the convenience of the public, 
but to that of ſome one or other of thoſe imaginary proprietors ; 
and the moſt unjuſt deciſions have been pronounced in queſtions 


upon the revenue laws, adjudging recruits, and other matters 


which are the ſubject of county juriſdiction. 
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It is long ſince theſe abuſes, the natural and neceſſary conſe- 
quences of nominal and fictitious votes, were loudly and pub- 
licly complained of, by the real freeholders of many counties, 
who appointed committees ' for endeavouring a rectification of 
them; long ſince, many propoſals and plans were offered, and 
even bills framed for that purpoſe; but, by ſome means or o- 
ther, they have hitherto been fruſtrated, and the hopes of radi- 
cal relief ſeem to be as diſtant as ever. Much, indeed, has been 
talked about it every where; and if a judgment were to be form- 
ed, from harangues in public affemblies, declamatory pamph- 
lets, and ſpirited reſolutions in newſpapers, it muſt be conclud- 
ed, that effectual redreſs would ſpeedily be granted. But, if ex- 
perience of the paſt, affords ground to preſage of the future, ex- 
pectation mult ſubmit to negle@ or diſappointment ; and it muſt 
be inferred, that at preſent, though the Britiſh ſoil has ſtrength 
enough to receive, and nouriſh for a while, the plant of retfor- 
mation, yet it has not force to advance it to maturity; it buds, 
but it never bears. a 

In this ſituation, the freeholders of the county of Elgin and 
Forres thought it their duty to look narrowly into the eleion- 
laws, as they ſtand, and carefully inveſtigate the remedies which 
they already afford; and being of opinion, that the ſtatutes, now 
in force, did ſupply remedies which were of efficacy ſufficient to 
check the evil, though the application was diſagreeable, they 
reſolved, but with reluctance, to reſort to their aid. 

Of this date, a meeting of ſeveral gentlemen, real proprietors May 14. : 782. 
of the county of Elgin and Forres, was called to confider of the 
matter; and the Honourable Lewis Duff being choſen preſes, 

they adjourned to the 21ſt, and appointed letters to be tent to 
the real proprietors, who were not preſent at the meeting. 

Of this date, a full meeting of the gentlemen, real proprietors May z:. 17%. 
of the county, was held, when the Honourable Lewis Dutt being 
continued in the chair, The preſes produced to the meeting, 
letters from Sir William Gordon of Gordonſton, Sir James 
“ Grant of Grant, Sir Alexander Dunbar of Northfield, Ludo- 
« vick Grant, Eſq; of Knockando, and James Grant, Eſq; of 
* Carron, expreſſing their warmeſt approbation, and mot 
© hearty concurrence in any proper meaſures to be adopted, for 
* obtaining a correction of the unconſtitutional abuſes, by the 
« creation of nominal and fictitious qualifications for voting for 

“members 
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members of Parliament; and the meeting reſuming conſider- 
ation of this buſineſs, came unanimouſly to the following re- 
ſolution and agreement, which they ſubſcribe themſelves, and 
appoint the clerk to tranſmit to the other heritors of the 
county, not here preſent, that they may alſo ſubſcribe this re- 
ſolution. 
We, the under named and ſubſcribing heritors, gentlemen 
of real property in the county of Moray, met at Elgin this 21ſt 
day of May, having taken into con ration, the preſent a- 
larming ſituation of this part of the United Kingdom, with re- 
gard to the repreſentation of the people in Parliament, and ſee- 
ing daily the moſt unconſtitutional abuſes prevailing, by 
the creation of nominal and fictitious qualifications, for voting 
at elections for members of Parliament; 
We do unanimouſly reſolve, to uſe our utmoſt endeavours 
to obtain a correction of ſuch abuſes, by purſuing every le- 
gal meaſure, for putting elections of members of Parliament for 
this part of the kingdom, upon a conſtitutional and equal footing; 
and we nominate and appoint Sir James Grant of Grant, Baronet, 
and Francis Ruſſell, Eſq; of Weſtfield, as a committee to meet 
at Edinburgh, to correſpond with the other counties in Scot- 
* land, and follow forth, without delay, in our name, and by 
our joint authority and expence, ſuch meaſures as may appear 
conducive to that end; and in hopes, and with the perſuaſion 
of inducing the other counties in Scotland, many of whom, 
** like us, have ſeverely felt the weight of ariſtocratical influence, 
to join us in this exertion for emancipation, we appoint our 
s preſes to order theſe reſolutions to be publiſhed in the Edin- 
„ burgh newſpapers.” Theſe reſolutions were ſubſcribed by 
/eventeen of the real freeholders of the county. 
In purſuance of the above reſolution, the following advertiſe- 
June 7. 2732. ment was inſerted in the Edinburgh newſpapers : ** Ar a full 
meeting of the gentlemen, real proprietors. of the county of 
„% Moray, held at Elgin, the 21ſt day of May inſtant, called for 
* the purpoſe of taking into conſideration the preſent ſtate of 
the repreſentation of the people in Parliament, the meeting 
came unanimoully to the following reſolutions : 
* 1/t, That the preſent mode of creating nominal and ficti- 
tious qualifications, for voting at elections for members of Par- 
liament, is alarming and unconſtitutional, and ſubject to the 
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* greateſt abuſes. 2d, That this meeting will uſe every endea- 


vour in their power to obtain a correction of ſuch abuſes, by 
„ purſuing every legal meaſure for putting elections of members 
of Parliament for this part of the kingdom upon a conſtitu- 
tional and equal footing. 3d, That for this purpoſe, Sir James 
Grant of Grant, baronet, and Francis Ruſſell of Weſtfield, Eſq; 
advocate, be a committee of this meeting, to meet at Edinburgh, 
correſpond and coneur-with the other counties of Scotland, 
and otherwiſe, without delay, to purſue, in name, and at the 
expence of this meeting, ſuch meaſures as may appear mot 


conducive to this end. And, 4th, That in hopes, and with a 


perſuaſion of inducing the other counties of Scotland, many 
of whom, like us, muſt have felt, and all of them muſt be 
ſenſible, of the weight of ariſtocratical influence, to join in this 
exertion for emancipation ; 

© The meeting appoint their preſes to ſign theſe their reſolu- 
tions, and to order the ſame to be publiſhed in the Edinburgh 
Newſpapers. (Signed) Lewis Duff, preſes.“ 

Various reſolutions, to the ſame purpoſe, were entered into at 


obtaining a correction of the abuſes which have of late pre- 
vailed, in the creation of nominal and fictitious votes, in the 
election of commiſſioners to ſerve in Parliament: And, in re— 


gard the preſent member for this county is himſelf inrolled on 


a fictitious vote, and may not be diſpoſed to give his ſupport 
to this petition, they recommend it to their preſes, or ſuch o- 
thers of the landed proprietors of the county, as may be in 
London during the enſuing Winter, to take the earlieſt and 
moſt effectual meaſures for having the ſame properly preſented 
and ſupported in Parliament.” 


The petition prepared in conſequence of this reſolution, was 
not preſented to Parliament, on account of the circumſtances and 
confuſion that took place at the time. 
ber of the real freeholders of* this county met, and came to the 


reſolution of employing every remedy competent by the law, as 


it ſtands, for preventing any future election from being carried 
by nominal and fictitious votes; and entered into the following 


agreement: That at the firſt meeting of the frecholders of the 


0 


county of Elgin and Forres, for the purpoſe of electing a 
| member 


3 
nd 


it was unanimouſly re- Nov. 4 17173. 
ſolved to preſent a petition to Parliament, for the purpoſe of 


But, of this date, a num- Nes. 11. 1783 
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* member to ſerve in Parliament, they, or any one of their num- 
* ber preſent, ſhall put the truſt-oarh, and the oath of bribery 


* and corruption, to the whole perſons appearing to vote as free- 
© holders, and ſhall proſecute every perſon for perjury, who may 
© take that oath, without having a realeſtate and qualification in 
* his perſon; and as they think it neceſſary, that the queſtion 
*© ſhould be fairly tried in the Houſe of Commons, bow far ſuch 
© nominal and fictitious votes ought to have an effect, when put 
in competition with votes of real proprietors, they reſolve to 
* meet at Elgin, in the Town-Houſe, or Maſon-Lodge there, the 
„ lawful day immediately preceding the meeting for election, at 
the hour of 12 o'clock noon, and, at that meeting, to fix upon 
one of their own number, for whom they ſhall unanimouſ- 
ly vote, to be member to reprefent this county in the 
* Parliament enſuing, and that a throw of the dice fhall de- 
termine which one of their number ſhall be the perſon 
* fo fixed upon. And, in caſe the election ſhall be carri- 
ed againſt ſuch perſon, ſo fixed on, by the effect of nominal 
and fictitious votes, they hereby unanimouſly oblige them- 
ſelves, to proteſt againſt that election, and to carry the ſame, 
by complaint, before the Houſe of Commons, and have the 
queſtion fairly tried: And, for this purpoſe, each perſon 'be- 
tore-named, and each perſon hereto acceding, by ſubſcribing, 
bind and oblige themſelves, their heirs, executors, and fucceſ- 
ſors, cach for his own part, to pay their proportion of the ex- 
pence attending this buſineſs, to the extent of 100 guineas to 
* each perſon ſubſcribing.” 
Some gentlemen, after this, having expreſſed doubts of the 
propriety of leaving it to chance, to determine which of their 
number ſhould be ſet up as candidate, the parties to the agree- 
ment reſolved to alter it, as to that particular; and a diſſolution of 
Parliament having taken place, toward the end of March 1784, 
and the 14th of April being fixed for chooſing a repreſentative 
for the county, the gentlemen met on the day preceding, and en- 
tered into, and ſubſcribed the following reſolution : © They re- 
* ſolve to adhere ſtrictly to the ſpirit of the within agreement; 
but with this variation, that they unanimouſly, with free voice 
and aflent, reſolve, and do make choice of the ſaid Alexander 
Penroſe-Cumming, Eſq; of Altyre ; and declare, that they will 
_* to-morrow attend the meeting, and vote for his being _ 
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„ of Parliament, and have every neceſlary queſtion and meaſure 
% tried in his name; to which he, by his ſubſcribing hereof, 
„ accedes.“ 

On the morning of the 15th, the day of election, ſome of the 
real freeholders, at the deſire of the reſt, waited upon James, Earl 
Fife, who had declared himſelf a candidate for the county, and 
repreſented to him, in preſence of his friends, the hardſhips they 
complained of, and the refolutions they had taken; informing 
him, at the ſame time, that they were not actuated by perſonal 
motives. To convince his Lordſhip of this, they declared, that 
if he would diſmiſs his troop of fictitious voters, they would, to a 
man, give their voices for him, and ſo make his election unani- 
mous ; but this offer his Lordſhip was pleaſed to rejet. It was 
afterwards repeated by them in the court-houſe, after the free- April r;. 1784 
holders were aſſembled; and they publicly warned every per- 
ſon to be upon his guard in taking the oath of truſt and poſſeſ- 

ſion; and their reſolution to proſecute for perjury thoſe who 
thould ſwear it falſely, was ſtated in the ſtrongeſt terms. 

After this, James Brodie of Brodie, Eſq; required, that the 
truſt-oath might be adminiſtered to Mr. John Roſs, profeſlor in 
the King's College, Aberdeen, James Grant, Eſq; of Corriemony, 
Mr. William Dunbar, factor for the Earb of Findlater, Mr. William 
Donaldſon of Morrieſtown, Mr. John Lawſon, Mr. William Leſlie, 
Keith Urquhart of Meldrum, and ſeveral others. 

Upon this, the minutes (an extract of which is herewith pro- 
duced), bear, Thereafter the ſaid James Grant of Corriemony, 
Y Eſq; refuſed ta take the truſt-oath ; and the meeting accord- 

«© ingly appoint Mr. Grant to be expunged the roll of free- 
* holders, and he is expunged accordingly.” But all the 
reſt, except Mr. Urquhart, who left the room, took the 
oath ; ; and particularly, Mr. William Leſlie, the pannel, ſwore 
and ſubſcribed the oath, as, follows: I William Leſhe, 
** younger of Belnageith, do, in the preſence of Gon, declare and 
ſwear, That the lands and eſtate of parts of Kinneddar, for 
which I claim a right to vote in the election of a member to 
ſerve in Parliament for this county or ſtewartry, ig actually in 
my polſelſion, and do really and truly belong to me, and is my 
own proper eſtate, and is not conveyed to me in truſt, or for, 
or in behalf of, any other perſon whatſoever; and that neither 
I, nor any perſon, to my knowledge, in my name, or on my 
y account, or by my Ace, hath given, or intends to give, 
any 
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any promiſe, obligation, bond, back- bond, or other ſecurity 
„ whatſoever, other than appears from the tenor and contents 5 
the title upon which I now claim a right to vote, directly o 

indirectly, for rediſponing and reconveying the ſaid Fu 
„and eſtate, in any manner of way whatſoever, or for 
making the rents. or profits thereof forthcoming to the 
* uſe or behoof of the perſon from whom I have acquired the 
„ ſaid eſtate, or any other perſon whatſoever ; and that my title 
* to the ſaid lands and eſtate is not nominal or fictitious, created or 
* reſerved in me, in order to enable me to vote for a member to 
* ſerve in Parliament, but that the ſame is a true and real eftate 
nin me, for my own u and benefit, and for the uſe of no other 
«© perſon whatſoever, And that is the truth, as 1 ſhall anſwer to 


© Gop,” (Signed) WiLL, LEsLIx. 


Thereafter the minutes bear, The meeting having arocealles 
* to the election of a Commiſhoner to ſerve in Parliament for this 
county, and the roll being called by the Preſes as it now ſtands, 
«© and the vote being put, Who ſhould be Commithoner ; the fol- 
** lowing freeholders, who were preſent, did vote as after-men- 
*© tioned, viz. Joſeph Dunbar of Grange, votes for the Earl of 
% Fife, &e. William Leſlie, younger of Belnageith, votes for the Earl 
* of Fife, &c. Whereupon the Preſes declared the ſaid James, 
© Earl of Fife, duly elected by a great majority, Member of Par- 
* lament, or Commiſſioner for this ſhire,” &c. The majority 
was 24 to 8. All the eight were real freeholders; but, of the twen- 
four, four only were real freeholders; and, of theſe, two were 
brothers, and one nephew-in-law to Lord Fife. A number of 
real freeholders were prevented, by indiſpoſition, and other acci- 
dents, from artending and giving their voices for the proſecutor, 
whoſe intereſt they had warmly eſpouſed. 
Laſt of all, the meeting © having conſidered the roll of free- 
** holders, they find and declare the ſame to be- Then follows 
the roll of treeholders, upon which, Alexander Penroſe-Cuming, 
of Altyre, the proſecutor, is one. Which foreſaid roll (the mi- 
© nutes bear) being this day made up by the meeting of the free- 
*© holders of the county of Elgin, they appoint the ſame to be 
the legal roll of freeholders of the ſaid {hire, until the ſame ſhall 
be legally altered, having left out the names of Ludovick Grant 
of Knockando, Mr. patrick Duff miniſter of Old Aberdeen, 
Alexander Donaldſon of Kinnairdy, who are notoriouſly dead. 
and the name of James Grant of Corriemony, who 1s expun- 
* ped ; 
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of Sed; and ordain this roll, and the minutes of this day above- 


* written, conſiſting of this and the twenty preceding pages, to 
% be lodged with the ſheriff-clerk, and inſert in the books kept 
* by him in terms of law.” 

The proſecutor, in order to obtain redreſs for the wrong done 
to him at this election, and in purſuance of the above-mentioned 
agreements and reſolutions; preſented a petition to the Houſe of 
Commons, complaining of the return as being unduly made in 
favour of Lord Fife, and alſo raiſed criminal letters before this 
Court againſt the ſaid Mr. William Leſlie, Alexander Adamſon, 
and John Lawſon, three of the nominal and fictitious freeholders 
who had voted againſt him, and falſely ſworn the oath of truſt and 
poſſeſſion. The charge againſt Mr. Leſlie was, That where, by the 
** laws of God, and the laws of this and every other well governed 
realm, the crime of perjury, or wiltully affirming falſehoods 
upon oath, judicially, or in courſe of emitting any oath re- 
« quired or preſcribed by law, is a crime of an heinous nature, 
„ and ſeverely puniſhable; AND WHEREAS, by the act of the 
* ſeventh of George the Second, intituled, “ An act for the 
better regulating the election of members to ſerve in the 
** Honſe of Commons, for that part of Great Britain, called 
© Scotland,” &c. it is enacted, That every freeholder who 
„ ſhall olaim to vote at any eleckon of a member to ſerve in 
Parliament, for any lands or eſtate in any county or ſtewartry 
in Scotland, or who ſhall have right to vote in adjuſting the 
** rolls of freeholders, inſtead of the oath appointed to be taken 
* by an act made in the 12th year of her late Majeſty Queen 
* Anne, intituled, An act for the better regulating elections 
of members to ſerve in Parliament, for that part of Great 
© Britain, called Scotland,“ thall, upon the requeſt of any free- 
© holder, formerly inrolled, take and ſubſcribe the oath follow- 
ing, viz. (che form of the oath has been already ſtated above) ; 
© and that in caſe, he ſhall refuſe, if required, his name ſhall ke 
eraſed out of the roll of freehialderss and 1n caſe any perſon 
% ſhall wiltully and falſely twear and ſubſcribe the ſaid oath, he 
$6, thall 1 incur the puniſhment of perjury, according to the laws 
in *Scotland.,”” YET, TRUE IT bI, that the ſaid William 
L eſlie has preſumed to commit the aid crime of perjury; IN 
64 80 FAR AS he, the ſaid William Leſlie, who had obtained 
* himſelf inrolled! in the roll of freeholders of the ſaid county 
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11 
„of Elgin and Forres, upon pretended rights to all and whole 
thoſe parts and portions of the lands and eſtate of Kinneddar, 


*© as potleffed by Mr. Lewis Gordon miniſter at Draime, James 
*© Wincheſter for himſelf, John Anderſon ſenior, John Anderſon 


junior, John Brander blackſmith, Robert Brander and John 


* Anderſon the youngeſt, with the whole parts, pendicles, and 
e pertinents pertaining to each of their ſaid poſſeſſions, all lying 
© within the pariſh of Kinneddar, and ſhire of Elgin and 
* Forres, did, on the 15th day of April laſt, within the court- 
* houſe of the burgh of Elgin, in the county of Elgin and 
*© Forres, claim right to vote at the election of a member to 
* {ſerve in Parliament for the ſaid county, at whuh elethon the 
* complainer Alexander Penroſe-Cummmg was a candidate: AND 
** James Brodie of Brodie, Eſquire, a freeholder ſtanding on the 
* {aid roll, having, in terms of the foreſaid act of the 7th of 
the late King, required the ſaid William Leſlie to take and 
© ſubſcribe the oath above recited, he, the ſaid William Leſlie, 
did, then and there, accordingly {ſwear and ſubſcribe the ſame, 


although he well knew that he had no right or title to the foreſaid 


parts of the lands of Kinneddar and others, and that the 
* ſame did not belong to him, nor were his own proper eſtate, 
and that his pretended right thereto was nominal and fictitious, 
created for the purpoſe of enabling him to vote for a member 
of Parliament, and although he alſo well knew that the ſaid 
lands were not, either de jure, or de fatto, in his poſſeſſion, bur, 
on the contrary, that the ſaid lands and others did in property 
belong to Alexander Brander merchant in London, who ſtood 
then infeft in the ſaid lands, or parts thereof, and in the ac- 
tual poſſeſſion thereof, by drawing the rents, mails and duties, 
and that the ſaid lands did belong in ſuperiority to James, 
Earl Fife, of the kingdom of Ireland, who was infeft and in 
actual poſſeſſion thereof, by uplifting the duties and caſualties 
from the ſaid Alexander Brander the vaſlal, granting diſpoſi- 
tions, charters, or other rights, to the ſaid vaſſal, and acting 
in all other reſpects as ſole ſuperior of the ſaid lands, without 
regard to the pretended right in the perſon of the ſaid Wil- 
* ham Leſlie; WHEREBY the ſaid William Leſlie has been 
* guilty of wilful and deliberate perjury. And the ſaid William 
*+* Leſlie is deſired to take notice, that the record, or minutes of the 
aid election, containing the ſaid oath emitted by him, or copies or 
5 * extracts. 


«c 


40 
Tt 


cc 
ce 
» 
cc 
cc. 
4e 
16 


nn) 


extratts thereof properly authenticated, as alſo an extract of 
* the decrect of {ale of the lands of Brodie and others, compre- 
* hending the foreſaid parts of the lands of Kinneddar and o- 
thers, in favour of James, Earl Fife, dated the 18th day of No- 
„vember 1774, or certified copies of interlocutors therein; charter 
under the great ſeal, following on ſaid decreet of ſale, in favour 
of the ſaid James, Earl Fife, over the foreſaid parts of Kinneddar, 
and others, dated the 11th day of December 1775 ; inſtrument 
of ſaſine, following on 1aid charter, in favour of the ſaid 
James, Earl Fife, dated the 5th, and regiſtered in the particu- 
lar regiſter of ſaſines kept at Elgin, the 7th days of October 
1776, or extracts or authenticated copies of ſaid charter and 
. faſfine z extract diſpoſition, or feu-righr, by James, Earl Fife, 
to the ſaid Alexander Brander, of the lands of Kinneddar 
and others, dated the 12th day of May, and regiſtered in the 
„ books of Council and Seſfion the 28th day of June, both 
in the year 1775, with the inſtrument of "ſafing following 
thereon, in favour of the ſaid Alexander Brander, dated the 
12th, and regiſtered in the particular regiſter of ſaſines kept at 
Elgin the 14th days of July 1775, —wi be uſed in evidence 
againſs bim at his trial; and for that purpoſe, will, in due 
time, be lodged in the hands of the clerk of the High Court of 
Juſticiary, before which the ſaid William Leſlie is to be tried, 
in order that he may have an opportunity of ſeeing the ſame. 
All, or part whereof, being found proven, by the verdict of 
an aſhze, before the Lord Juſtice General, Lord Juſtice Clerk, 
and Lords Commiſſioners of Juſticiary, in a Court of Juſtici- 
<* ary to be holden by them, within the Criminal Court- Houſe 
of Edinburgh, upon the 22d day of November next, the ſaid 
William Leſlie OUGHT to be puniſhed with the pains of law, 
** to deter others from committing the like crimes in time com- 
ing.“ 
Of this date, the proſecutor preferred a petition to the Cart: Aug. 24. 1784; 
ſetting forth his having raiſed criminal letters againſt the three 
gentlemen above-mentioned, and that, as the writings libelled 
on, were the property, or in the poſſeſſion of third parties, and it 
was neceſlary that theſe writings ſhould be previouſly lodged, in 
order to be ſeen by the pannel, it was neceſſary to have a dili- 
gence, order, or ſome other compulſitor, for procuring the ſaid 


p to be lodged in the clerk's hands before the day of 
trial; 
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trial; and therefore praying accordingly,” Upon this petition, 

the following deliverance, was given: The Lords Commiſſion- 

** ers of Juſticiary having: conſidered the foregoing petition; Be- 

fore anſwer, Ordain the petitioner to produce the e let- 

ters mentioned in the petition, with the executions s thereof, in 
the hands of the clerk of Court.“ 

ry ears nr the letters having been ſerved, ab executions re- 

»a. 16. 1:24 turned, another petition was preferred, praying the Court to-re- 
ſume the conſideration of the Petition NS to grant the deſire of 
the ſame.  - 

Upon this, counſel. advance before your FLordihip $ for the dif- 
ferent-pannels, and objected to your Lordſhips granting the dili- 
gence, on various frivolous pretences, but chiefly on an allegation 
of a want of title in the proſecutors ; becauſe his Majeſty's Ad- 
vocate had not given his inſtance, but only his concourſe ; and, 

Nov, 19. 1724 Of this date, the following interlocutor was pronounced by the 
Court: In reſpect that an objection is {tated to the petitioner's 
title to inſiſt in the proſecutions brought at his inſtance, to 

which the petitions refer; The Lords ſuperſede adviſing the 
petitions, until the preliminary queſtion, reſpecting the peti- 
titioner's title to inſiſt in the ſaid Fa ese ſhall be deter- 
« mined by the Court.“ 
The trial of Mr. Leſlie having come on, upon 8 the 27th 
of November, after reading the criminal letters, the counſel for 
the pannel objected to the proſecutor's title; upon which queſ- 
tion, counſel for both parties having been heard at great length, 
Dec. 1. 1784 the Court made the following order: ** The Lord Juſtice Clerk, 
* and Lords Commiſſioners of Juſticiary, Ordain both parties to 
give in to the clerk of Court informations upon the debate, in 
order. to be recorded; the proſecutor to give in his againſt Sa- 
turday the iſt day of January next to come, and the pannel to 
give in his againſt the 1oth day of the ſaid month of January : 
Continue the:Uiet againſt the pannel, and whole other diets of 
Court, till Tueſday the 18th day of the ſaid month of January, 
* at one o'clock afternoon, in this place; and ordain parties, 
witnetles, aſſizers, and all concerned, hen to attend, each un- 
der the pains of law.'—lIa obedicace: to which appointment, 
this information is ſubmitted on the part of the proſecutor, 
- Before entering upon the argument, the proſecutor feels him- 
ſelf under the neceſſity of taking notice of ſomeparticulars, which, 
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though foreign to the caſe, were inſiſted upon with much decla- 
mation by the counſel for the pannel. 

It was ſaid, That it was now fifty years ſince the oath was in- 
troduced, and that, during all that period, there had not been a 
fingle proſecution for ſwearing it falſely, which was a proof of 
the acquieſcence of the country in theſe votes, and that they were 
now interwoven in the conſtitution ; that many men of charac- 
ter, and even ſome ſages of the lar. had taken the oath; and 
that the proſecutor himſelf held ſuch a qualification in the county 
of Banff; nor was it of any conſequence that he had not taken 
the oath, there being no difference, in ſuch a caſe, between 
ſpeaking and ſwearing ; that, as the charge was laid upon ſpe- 
cialties, the general point, or public queſtion, could not be de- 
termined by this trial ; and that, therefore, upon the whole, it 

was unjuſt and cruel, to drag to the bar of the Court, this pannel, 
who 1s a miniſter of the goſpel. 

Ir is anſwered, That it 1s true the oath was introduced ſo far 
back as the year 1733; and that, though it is a miſtake to ſay, 
that no proſecution has been brought for ſwearing it falſely, yet 
it is true there has been but one, viz. that in January 1735, at 
the inſtance of Thomas Murdoch of Camloddan, with concourſe 
of his Majeſty's Advocate, againſt Robert Cannan, for ſwear- 
ing, at a general election in Kirkcudbright, that the lands of Nil- 
lochie did belong to him, notwithſtanding of his having former- 
ly ſold them; in which caſe, the pannel did not appear, and was 
fugitate ; not having, it ſhould ſeem, the fortitude of this pannel, 
though his guilt was certainly not greater, and indeed rather leſs, 
as he once had the lands upon which he ſwore; whereas the pan- 
nel never had, nor poſſibly could have, the property or poſſeſſion 
of the eſtate to which he made oath. 

But it is not at all ſurprizing, that ſuch proſecutions ſhould 
be rare; for, an accuſation of perjury againſt any perſon, eſpeci- 
ally in the ſtation of a gentleman, muſt be extremely diſagrce- 
able. As long, therefore, as there was hope of a remedy, by par- 
liamentary interpoſition,— as long as the evil, though grievous, 
was not inſufferable, it was natural, that ſo violent a mode of 
redreſs ſhould not be employed. But the omiſſion of the reme- 
dy, for any length of time, cannot afford a plea in bar of it, 
when exerted; and, now that the evil has increaſed, ſo as to hake 
to its foundation the conſtitution, —now that relief, by legiſlative 


D authority, 


( 14 ) 
authority, 1s either unattainable, or at beſt but uncertain and di- 
ſtant, it is high time to call forth into action, the remedies, which 
the law, imperfect as it is, has provided. | 

What was ſaid as to the pretended acquieſcence of the country, 
is altogether a miſrepreſentation. The country has all along com- 

plained of theſe votes; and various attempts have been made, 
from time to time, to obtain a rectification. The Court of Seſ- 
ſion may, perhaps, have been to blame, for not ſtifling them in 
the birch ; but it deſerves commendation, for not having perſiſt- 
ed in the error, and endeavouring to put an end to them, on the 
eve of the election 1768; and it is for ever to be regreted, that 
it thought itſelf obliged, for that purpoſe, to enter upon an ex- 
amination of the parties, or that the method it purſued did not 
meet with approbation in the laſt reſort. At the ſame time, it is 
believed, it will be found, upon enquiry, that there is no deci- 
ſion of any court, ſovereign or ſubordinate, which gives to theſe 
votes any direct ſanRion or. countenance, 

As to their being interwoven in the conſtitution, it is indiſput- 
ably clear, that they were not wrought in its original texture. 
"They are manifeſtly incompatible with its firſt principles, and 
deſtruQive of the objects it is moſt anxious to ſecure, as is evi- 
dent from the conſequences of them that have been pointed out; 
for which reaſon, the Legiſlature has been ſtruggling, for fifty | 
years and more, againſt the. pettifogging artifices to which they 
owe their exiſtence. If our elections be ſo interwoven with theſe 
votes as not to be diſentangled from them,—if a ſyſtem, ſo ho- 
{tile to freedom, ſo humiliating to men of ſpirit, be inſeparablßß 
ingrafted on the Britiſh conſtitution ; then the proſecutor, though, 
he will ſubmit to the powers, that be, —though he will not ex- 
claim, with the angry Venetian in the play, ** Curſe on your Se- 
nate, curſe your Conſtitution ;* yet he will be bold to ſay, 
that it is a moſt unhappy conſtitution, falſely the boaſt of this, 
and foolithly the envy of other nations. 

As to the examples of men of character, ſages of the law, ind 
others, who are ſaid to have taken the oath, it is no doubt true 
that many men of character have been prevailed upon to ac- 
cept of ſuch qualifications, without ſufficiently attending to 
their nature and conſequences, But many who received qua- 
lifications, would not take the oath, and have however fre- 
quently voted ; as the contending makers of theſe votes often a- 
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greed among themſelves that no oath ſhould be put. In this way, 
it is true, the proſecutor accepted of a qualification in a neigh- 
bouring county, to oblige a near relation ; but he never took the 
oath, nor even voted upon it; and he renounced the qualifica- 
tion long ago, as ſoon as his ſituation would permit. As he ne- 
ver took the oath, he would not have felt any burden upon his 
conſcience, from having claimed and voted, in conſequence of 
his claim not being objected to on that qualification; as he con- 
ceives the poſition to be as untenible as it is impious, that there 
15 no difference between claiming on a nominal eſtate, and ſwear- 
ing that it is real. That not to mind ſwearing is the conſequence of 
theſe votes, he well knew; but he did not expect that it would 
have been ſo fairly ſpoke out, and ſtill leſs that it would have 
been maintained in a court of juſlice, and upon the part of a 
pannel who is in holy orders. 

Whether the perſons alluded to by the pannel, have taken the 
oath, or not, the proſecutor has no occaſion to enquire, It may 
very poſhbly be true that they have; as it but too often happens, 
that even men of character will allow themſelves liberties in po- 
litics, from which they would ſhrink on any other occaſion. But 
the proſecutor cannot help thinking that ſo general an allegation 
might have been ſpared, and that the -pannel ſhould have reco]- 
lected, that, whether the oath might ſafely be taken, muſt depend 
upon the nature of the qualification which is brought to that teſt, 
and that he confeſſes his caſe is attended with ſpecialties. But, 
after all, what ſignifies example in ſuch a caſe? If the frequency 
of example were ſufficient to juſtify, this Court need never 
meet; and it is with a bad grace that ſuch a defence is pleaded 
by a man of the pannel's cloth, whoſe duty it was, not to follow 
a bad example, by whomſoever ſet, but to teſtify and exhort a- 
gainſt it. | | 

As to the ſpecialties, theſe cannot have the effect of preventing 
the pannel's trial from being of benefit to the public ; for the 
charge is not laid upon the ſpecialties only ; and, though it were, 
if he be convicted and punithed, no man in his ſenſes will hence- 
forth expoſe himſelf to a fimilar hazard, upon the narrow ground, 
that there were circumſtances in the pannel's caſe which did not 
occur in his own. : | | BY. 

As to the pannel's being a miniſter of the goſpel, the proſe- 
cutor conceives that to be a high aggravation of the offence; 
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and that, therefore, it is with propriety that he has been brought 
firſt to the bar. Juſtice cannot be adminiſtered, nor the laws 
enforced, and conſequently ſociety cannot ſubſiſt, if men ſhake 
off the fear of an oath.— They have too many temptations to do 
ſo; and every practitioner before the courts of law muſt have ob- 
ſerved, to what an alarming height perjury has attained.—It 1s 
one of the chief and moſt uſeful duties of a clergyman, to reſiſt 
this propenſity, and inculcate upon the minds of his people, the 
ſacred nature of an oath. But, what regard to that awful appeal 
can be expected from the pariſhioners, if the paſtor himſelf con- 
temns or tampers with it? For theſe reaſons, the eccleſiaſtical 
courts have (if the proſecutor be not miſinformed). recommended 
to their members to abſtain from ſuch qualifications z— a wiſe ad- 
monition, founded in the true intereſts of the Church: For if, 
inſtead of promoting, clergymen ſhall counteract the influence of 
religion, it is obvious, that ſuch conduct will certainly ſoon bring 
on a hearty contempt, and, not improbably, in time, a total 
ſuppreſſion of their order. This recommendation, however, has 
not had the wiſhed for effect. Many miniſters are to be found 
upon the rolls, as fictitious freeholders; and elections have oc- 
curred, at which, though, when the oath was put, a number of 
officers in the army, and other laymen, quitted the room, yet the 
corps of clergy ſtood firm, took the oath to a man, and carried 
the point. "7 | 

In the preſent caſe, the pannel was frequently warned of his 
danger, by the reſolutions and advertiſements above mentioned; 
and, in the court-houſe, by a ſolemn notification. Nor was this 
all ;—when the oath was put, he ſaw, (as appears from the mi- 
nutes), two laymen decline it, one of them (Mr. James Grant 


* 


advocate) expreſsly, Who was, for his refuſal, expunged from the 


roll; the other, Mr. Urquhart of Meldrum, tacitly, by leaving 
the meeting. | 

It is improper, however, to dwell upon this topic in the preſent 
{tage of the cauſe, Had the pannel pleaded not guilty, put him- 
ſelf upon his country, and been aquitted, there might have been 
ſome pretence for introducing it : Bur, at preſent, as he declines to 
plead to the indictment, and endeavours to take ſhelter under an ob- 
jection to the title, it is both irregular and indecent, After acquit- 
tal, it might be founded upon competently ; but, even in that event, 
the proſecutor would maintain, not with juſtice or reaſon; be- 


cauſe, 
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cauſe, though the pannel were to eſcape, from an ill-judged ten- 
derneſs, or a miſtaken notion as to the efficacy of example, all 
impartial men muſt acknowledge, that he has acted a part by no 
means becoming a miniſter of the goſpel; having held up his 
hand, and called his Gop to witneſs, that the eſtate on which he 
claimed, was actually in his poſſeſſion, really and truly belonging 
to him; and that his title was not nominal or fictitious, 
created or reſerved in him to enable him to vote; though, accord- 
ing to his own ſhowing, he got this eſtate, upon occaſion of a 
political conteſt, to ſerve Lord Fife, and did not know the nature 
and ſituation of his titles at the time he ſwore. The proſecutor, 
therefore, has no apprehenſion, that the pannel, though he were 
acquitted, would meet with the approbation of the country, or 
be numbered among the pu wvates et Phebo digna locuti. 

All theſe conſiderations, however, are foreign to the preſent 
argument, which reſolves into a queſtion of law, that is of very 
general importance, reſpecting the title of private parties to pro- 
ſecute crimes, when they have only the concourſe, and not the 
inſtance of his Majeſty's Advocate. 

The proſecutor maintained his title, upon the double ground of 
his being now, and having been, when the oath was ſworn, a 
freeholder upon the roll, and of having been candidate for mem- 
ber of Parliament at the election at which the oath was taken by 
the pannel. 

To this the pannel objected, %%, That the proſecutor had not 
libelled any title or intereſt at all, as the criminal letters did not 
bear, either that he was a frecholder upon the roll, or candidate 
for member of Parliament at the time, but only candidate in ge- 
neral; ſo that the pannel was entitled to ſuppoſe, that the proſecutor 
had only been candidate for the office of preſes or clerk: Farther, 
that it was not libelled that the pannel had voted ; for which 
reaſon, he was entitled to ſuppoſe, that he had voted for the pro- 
ſecutor, or not voted at all. 2dly, That although the proſecutor 


had libeled all theſe particulars, he had no legal ſufficient in- 


tereſt, and conſequently no title to proſecute, as he could not qua- 
lify any loſs in his perſon, character, or property. 

To the objection founded on the alleged defect of the libel, the 
proſecutor makes two anſwers : %, That it is not neccllary for a 
proſecutor to libel a title or intereſt :; It is ſuthcient, that he in- 
ſtruts one when he comes to inſiſt. 2dly, That in reality, the 
proſecutor has libelled all theſe particulars, _ 
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And, firſt, It is not neceſſary that a proſecutor ſhould libel title 
or intereſt ; but ſufficient, that he inſtructs the ſame when he 
comes to inſiſt. 

There is a great difference between the title and the criminal 
charge, It is required, and with reaſon, that the laſt ſhould be moſt 
accurate and preciſe, conceived in the form of a ſyllogiſm, con- 
fiſting of a major and a minor propoſition, and a concluſion. This 
is perfectly proper and neceſſary, in order that a pannel may 
know how to ſhape his defence, and becauſe the charge goes to 
the Jury; and after it 1s ſent to them, the diet becomes peremp- 
tory, which it was not before. But the title does not go to the 
Jury; it is quite extrinſic to, and unconnected with, the charge. 
The cogniſance of it, belongs entirely to the Court ; and the diets, 
as to it, neither are, nor ought to be peremptory, as it often may 


be the lubject of proof before the Court, by witneſſes, or writ- 


tings, or both. 

Proſecutors ſeldom produce evidence of their title, either when 
the libel is executed, or when they come to inſiſt in it; becauſe 
it is generally notorious, and cannot be controverted. But it is 
undoubtedly competent for a pannel, to deny, that the title libel- 
led is in the purſuer; and if that be done, it is evident, that a 
term muſt be aſſigned to the proſecutor for ſupporting his title. 

Thus, ſuppoſe a proſecutor for murder libels that he is the 
brother-german of the deceaſed, it is unqueſtionably competent 
for the pannel to deny, that the proſecutor ſtands in that rela- 
tion; and if this be done, the proceſs muſt ſiſt, until the proſe- 
cutor proves his propinquity by witneſſes, or by producing a ſer- 
vice. 

Such caſes have ſeldom occurred ; but it 1s plain, that, when 
they do occur, the procedure muſt be as above; and ſo accord- 
ingly it was in the noted caſe of Elgin, in 171 2. The proſecu- 
tion, in that caſe, was at the inſtance of the procurator for the 
Church of Scotland, with concourſe of the Queen's Advocate, 
againſt the magiſtrates of Elgin and Mr. David Blair, for an al- 
leged atrocious riot, in violently taking poſſeſſion of the Little 
Church of Elgin. In that caſe, the title to proſecute, depended 
upon this, Whether the Little Church was part of the Cathedral 
Church, or belonged to the burgh- of Elgin? and therefore, this 
Court ſtopped procedure, and remitted to the Court of Seſſion, 
to try the point of right; which was, juſt in other words, fiſt 


ing 
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ing the proceſs until the proſecutors ſhould n/ruf their title,— 
And a preciſely ſimilar judgment was pronounced ſome years 
after, Hay of Drummelzier, with concourſe, againſt Cockburn, 
younger of Langton, 2d March 1731. And Sir George Macken- 
zie, tit. 2. p. 12., mentions a proſecution, at the inſtance of one 
M*Call, in July 1668, againſt Charles Lindſay, for killing his 
father ; in which he was allowed, but failed to prove, that he was 
the ſon of the defunct. 

And as this procedure is evidently founded in reaſon, ſo the 
propriety of it never was diſputed or doubted of, It was exprets- 
ly admitted, on the part of the pannel, in the late caſe of Robb 
againſt Halliday, in 1767.— Robb, as chief magiſtrate of the 
burgh of Weſter Anſtruther, with concourſe of his Majeſty's Ad- 
vocate, proſecuted for perjury Gabriel Halliday, ſchoolmaſter 
there, for having {wore ſeveral acts of bribery againſt certain 
counſellors of that burgh, at the preceding Michaelmas election. 
When examined as a witneſs before the Court of Seſſion, in a 
complaint preferred for ſetting aſide that election, it was ob- 
jected, inter alia, for the pannel, that it did not appear that Robb 
had been hurt by this oath, and that he ought not only to have 
produced the pannel's oath emitted before the Court of Seſſion, 
but the whole proceedings there. The words of the information 
for the pannel, page 10., are, The profecutor, in this caſe, has 
thought proper to lay a partial ſtate of theſe proceedings be- 
fore the Court. It was his duty, to have brought the whole, 
not only by way of evidence to the Fury, but in order to inftrutt his 
title, or, which us the ſame thing, his intereſt, to your Lordſhips, 
« and to ſhow, by a fair examination of the whole proof, in 
*© what reſpect he has been aggrieved by the oath of this parti- 
cular witneſs, In place of that, he has only tranſmitted into 
Court, one part of the record of the civil cauſe, viz. the oath: 
of this pannel, without ſhowing the Court, what connection. 
this oath has with the other proof and proceedings, what aid. 
it receives from, or in what ſhape it is contradicted by, the 
other proof, or, in ſhort, what tendency it has to hurt or affect 
the proſecutor in the ſmalleſt degree. Your Lordſhips do nor: 
even ſee, that the proſecutor 1s a reſpondent, or has any con- 
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cern in that proceſs :. All that he knows of the matter, is, that 


3 -þ 


44998 


cern in the complaint ſaid to be depending in the other Court. 


5 


E 0 
— — 2 - 


6 
1 * 
[5 
U 
wat 
* 
ET" - 
the 
. * 9 
* ot 
i 
. 
* 
* 
* 1 
g 
- 
Ll 
. 4 
U 
! 
J a3 
Pu 
1 © 4 
«1 
7 
U 
= 
* . 
4 
1 i 
#1 
* 
' ” 
U 
1 
TY : 
TE. 
* * 
ni 
Fry = 
* 
or . 
: . 
10 
199 
1 
5 5 
* 
Fu 
4 
5 " 
14 4 
4 
IL 
wy 41s 
4 


„ D 
Wt. 
lf 


z 
LY 
4 
o 
- 
+» 
: 
"+ 
ou 
* 
"a 
7 
. 


> 1 
- 
— 


8 0 ii - 2 
8 — 12 


p 2 
8 N = 
2 en 


— 
— 2 - 
- SS « * 


620 
he was adviſed, as a witneſs, to give evidence in à complaint, 
ſaid to be depending at the inſtance of Robert Hunter and 
others againſt the magiſtrates and council of Weſter Anſtru- 
ther ; but, who are the real parties in that cauſe, he has no ac- 
ceſs to know, except from hearſay ; nor have your Lordſhips 
any other evidence of it before you in this Court: So that 
Baillie Robb has not inſlructed even the remote conſequential 
intereſt which he pretends to; and the libel falls neceſſarily to 
* be diſmiſſed.” 

Here it is expreſsly admitted, by the very able counſel who 
draws that information, (now his Majeſty's Advocate), that the 
title and intereſt may be inſtructed and ſupported by a produc- 
tion not libelled on; and the proſecutor conceives, that this pro- 
poſition cannot be diſputed. | 

Now, if a pannel be not entitled to have a libel diſmiſſed, be- 
cauſe the title libelled upon is not proved or vouched, it follows; 
that neither is a pannel entitled to have a libel diſmiſſed, becauſe 
it does not mention the title or intereſt atall; for, a title libelled 
upon, but not proved, 1s no better than a title not libelled at all- 
If the diet were peremptory in this matter, a libel, containing a 
title not ſupported, would fall to be diſmiſſed; but as that clearly 
is not the caſe, and a term for proving the title libelled muſt be 
allowed, there is the ſame reaſon for allowing to prove a title 
which is not libelled. 

When a libel is exhibited at the inſtance of a private party, 
with concourſe of his Majeſty's Advocate, there is certainly, prima 

facie, a good title to proſecute, otherwiſe the concourſe of the Ad- 
vocate is a mere empty form. — But that, it certainly is not.—lIt is 
required as a check upon private proſecutions. And though, 
no doubt, it is true, that his Majeſty s Advocate often grants his 
concourſe. where there 1s not a ſufficient title, and where he him- 
{elf is of that opinion; yet it cannot be maintained, that he is 
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R obliged to grant that concourſe to every proſecution, however 
, abſurd or ridiculous. He undoubtedly has a diſcretionary pow- 
4 er, in virtue of which, he may, and would, refuſe his concourſe 
" 
bl 


to a proſecution palpably extravagant and improper; and there- 
fore, though his giving his concourle, does not conſtitute a title 
that cannot be oppoſed, yet it gives a title prema facie; ſo that if 
the pannel does not object, the trial muſt proceed; and he would 
come too late, if convicted, with a motion 1n arreſt of judgment, 
on 
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on account of no particular title having been libelled, The pan- 
nel, in ſuch a caſe, muſt ſtate his objections to the title, if he 
any has; and, upon his doing ſo, the proſecutor muſt be allowed 
to anſwer theſe objections, and take them off by evidence. And 
upon this idea, it ſhould ſeem, that the only libel for perjury, in 
taking the truſt oath, that has occurred, viz. that in the caſe of 
Cannan above mentioned, was drawn; for it neither ſets forth 
the character of freeholder or candidate to have been in the pro- 
ſecutor ; the framer ſuppoſing, no doubt, that it would be com- 
petent to inſtruct the title, cum proceſſu, at inſiſting, if neceſlary. 
But, ſuppoſing that ſuch a libel, in which no particular intereſt 
was ſet forth, could be quaſhed ex officio by the Court, or that the 
pannel could inſiſt to have it diſmiſſed ; yet ſtill it ought to be 
competent to the proſecutor to prevent this, by producing in- 
ſtantly evidence of his title and intereſt ; becauſe the diets of the 
Court, in this ſtage of the trial, are not peremptory; and, diſmiſ- 
mg the libel, could ſerve no other purpoſe than that of occaſioning 
unneceſſary trouble and expence. And there is the ſame reaſon 
for allowing him to prove his title and intereſt, not libelled, as 
there is for allowing him to prove a title that has been libelled, 
but of which no evidence was lodged before the trial came on. 
Multo magis ought a proſecutor to be permitted to ſupport and ex- 
plain a title that is libelled on, which is prima facie good, and 
objected to, not upon averments, but mere ſuppoſitions and 
poſſibilities. 
If the proſecutor be right in this idea, it is clear, that there is 
nothing in the pannel's objection; for, from the minutes of elec- 
tion, of which, an extract is herewith produced, his title and in- 
tereſt, on account of all the particulars above mentioned, are com- 
pletely aſcertained. | 
But the matter does not reſt here: For, 24h, the proſecutor 
has, in reality, libelled all the particulars above mentioned. The 
libel bears, that the pannel “ did, on the 15th day of April 
© Jaſt, within the court-houſe of the burgh of Elgin, in the 
the county of Elgin and. Forres, claim right to vote at the 
% election of a member to ſerve in Parliament for the ſuid county, at 
« which election the complainer, Alexander Penroſe-Cuming, 
„% was a candidate.” | 6h 2 
The pannel is pleaſed to ſay, that this is not libelling that the 
ſecutor was a candidate for being member; for he may have 


been a candidate only for the office of preſes or clerk, 
But 
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But the proſecutor is in the judgment of the Court, that this 
is an unfair ſtate of the words of the libel. The election of the 
preſes and clerk to the meeting called for electing the member, is 
one thing: The ſubſequent election of the member himſelf, by 
that meeting, is another. It is not till after the preſes and clerk 
are choſen, that the meeting proceeds to the election of the com- 
miſſioner ; and ir is at this laſt election, that the proſecutor has 
libelled that he was a candidate. Had the libel only bore, that 
the proſecutor was a candidate at the meeting called for electing 
a member of Parliament, there might have been ſome pretence 
(though but a very thin one) for the quibble. Burt as the libel 
expreſsly bears, that the proſecutor was a candidate at the election 
of a member to ſerve in Parliament, and as the actual election 
of the commiſſioner, is an election diſtin from, and ſubſequent 
to, the choice of the preſes and clerk ; it is plain, that there 18 
not the ſhadow of an objection on this head. 

t being eſtabliſhed, then, that the proſecutor has libelled that 
he was a candidate foe being member of Parliament, that im- 
plies, that he was a freeholder on the roll; becauſe, by law, in 
counties, no perſon can be elected who cannot elect. 

The proſecutor apprehends alſo, that the libel implies, that the 
pannel did vote; becauſe it cannot be ſuppoſed, and the pannel 
cannot be heard to allege, that he took the oath (which, in the 
preſent ſtage of the argument, muſt be held to be falſe) merely 
for the pleaſure of ſwearing it; and alſo, that the libel implies, 
that he voted againſt the profecutor, becauſe it is not to be ſup- 
poſed, that the proſecutor would have accuſed him, had he voted 
in his intereſt. As the proſecutor has libelled, that he was a candi- 
date for being member of Parliament at the time, that is libelling by 
implication, at leaſt prima fucie, all the other particulars. If the 
pannel founds upon the extraordinary allegations, that the pro- 
{ecutor, though a candidate, was not upon the roll, and that he, 
the pannel, though he took the oath to enable his to vote, ac- 
tually did not vote, or that he voted for the proſecutor, it muſt be 
incumbent upon him to prove them. 

But the proſecutor will ſave him the trouble; for, the ſhort an- 
ſwer he makes to theſe allegations, is, That he has libelled and 
proved the contrary ; becauſe the libel bears, And the ſaid Wil- 
** ham Leſlie is defired to take notice, that the record or minutes o 
election will be uſed in evidence gant bim at his trial.” Theſe 


minutes, 


63 


minutes, therefore, muſt be held as a part of the libel ; and, in- 
deed, theſe, and the other writings, are only referred to, and 
not engroſſed, merely brevitatis cauſa. Now, from the minutes, 
it is completely eſtabliſhed, that the proſecutor was, at the time of 
the election, upon the roll, and was continued upon the roll made 
up after it; that he was a candidate for being member of Parlia- 
ment at that election; and that the pannel did vote at that elec- 
tion, and againſt the proſecutor, and for Lord Fite. 

As the minutes, therefore, are referred to in the libel, and 
muſt be held as recited in it, it is clear, that the libel ſets forth 
the title and intereſt of the proſecutor, by reaſon of all the parti- 
culars above-mentioned ; and, as theſe minutes are good evidence, 
it is clear, that the proſecutor has done more than proſecutors 
generally do, having not only libelled, but alſo proved his title 
and intereſt. | | 

The proſecutor 1s adviſed, that there is no law or reaſon that 
requires the title or intereſt of a proſecutor to be ſet forth in the 
beginning of an indictment.—Suppoſe the libel had bore, Alex- 
ander Penroſe Cuming, Eſq; having title and intereſt as after- 
mentioned, and that the title and intereſt had been fully men- 
tioned afterwards accordingly, it ſurely cannot be maintained, 
that {ſuch libel would have been defective. Now, if the title and 
intereſt be fully ſer forth in the after part of the indictment, 
what ſignifies that theſe words after-mentioned, are left out in the 
beginning? The utmoſt that can be required, is, that the title 


and intereſt ſhall be ſet forth; but, in what particular place of 


the indictment, is perfectly immaterial. The pannel can aſſign 
no reaſon, why they ſhould be ſet forth in one place, more than 
in another; or qualify any prejudice from their being ſet forth in 
the end, more than in the beginning. 


The only reply made to all this, as far as the proſecutor heard, 
was, That the minutes, and other writings, referred to in che end 


of the indictment, were intended only for evidence to the Jury, 
in caſe the trial thould go on. 


But the proſecutor mult beg leave to aſk, From what part of 


the indictment the pannel has learned this No ſuch thing is 
ſaid in any part of it: On the contrary, it declares, in gencral, 
that theſe writings were to be uicd as evidence againſt him in the: 
trial; and the debate upon the title is part of the trial, as much; 
as any other. But ſuppoſing it were true, that theſe writings: 
1 2 were. 
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were only intended for the Jury, and that the indictment had ſo 
expreſsly ſaid, the proſecutor would beg leave to aſk, Upon what 
principle of law or ſenſe he ought to be hindered from reſorting 
ro ſuch writings, in order to remove an objection ſtarted to his 
title? It is perfectly incomprehenſible to him, upon what ground 
ſuch a propoſition can be maintained. Suppoſe a murder proſe- 
cuted by the brother of the deceaſed, and that, in the beginning 
of the indictment, it was omitted to deſcribe him to be ſuch, but 
that, towards the cloſe, it was ſaid, And you are defired to take 
notice, that a general ſervice, expede by the proſecutor, as neareſt 
and lawful heir to the deceaſed, will be uſed in evidence againſt 
you at the trial; Could it be maintained by the pannel, that the 
proſecutor had not libelled a title, or that the general ſervice 
could not be offered as evidence of the relation, upon that being 
called in queſtion ?-—That caſe is preciſely ſimilar to the. preſent. 
But, ſuppoſing that the minutes were not to be held as recited 
in the libel, and that it was incompetent for the proſecutor to 
found on them at preſent; yet ſtill, he apprehends, the libel 
ought to be ſuſtained, a ſufficient title and intereſt being ſet 
forth; for it is libelled, that the proſecutor was candidate at the 
election of member of Parliament, at which the oath was ſworn 
falſely by the pannel. 
It 1s ridiculous in the pannel to pretend, that be is entitled to 
ſuppoſe, that he voted for the proſecutor. If he inſiſts upon ſuch 
an allegation, he muſt prove it; for no ſuch thing is expreſſed or 


implied in the libel; and he muſt take it as it ſtands; and there- 


fore, the utmoſt he can be allowed to ſuppoſe, is, that he did not 
vote at all, as, no doubt, it is not alleged in the libel that he 
did ſo. 

Now, allowing that to be the caſe, ſuppoſing that, after ha- 
ving taken the oath, he had been prevented, by ſome accident, 
from voting, ſtill the proſecutor apprehends it is clear, that he 
was liable to be proſecuted by any candidate at the election. The 
moment that the oath was ſworn by the pannel, his crime was 
completed ; and his voting or not voting, could neither increaſe 
nor diminiſh his guilt, which conſiſted entirely. in ſwearing falſe- 
ly ; conſequently, it is clear as ſunſhine, that the omiſhon to li- 
bel his voting, cannot affect the relevancy; ; and in this the crime 
of perjury, or falſe ſwearing, differs from bribery. If a man be 
proſecuted for the laſt at common Ia, it may be neceſſary to 

libel, 


1 


Iibel, that he voted ; becauſe the crime cannot be ſaid to be com- 
pleted, unleſs he has done ſo; for, his having entered into a cor- 
rupt ſtipulation to vote for money, 1s not enough, as he may 
have repented of that, may have undone the pactum illicitum, and 
returned the money. But, in falſe ſwearing, the moment the 
oath is taken, the crime is completed. As to what may have beer 
done in purſuance of that falſe oath, it is of no conſequence in 
the criminal proſecution, though it might, perhaps, come into 
the conſideration of the quantum, in a civil action for damages. 
As the circumſtance, of not voting, does not affect the relevan- 
cy, ſo neither does it the title to proſecute. Every candidate has, 
and, in the eye of law, muſt have, an intereſt to prevent the falſe 
{wearing of this oath at the election at which he is a candidate. 
He may perhaps, in fact, have an intereſt that it ſhould be ſworn 
falſely, moſt of his well-wiſhers being nominal and fictitious : Bur 
ſuch an intereſt as that, the law cannot regard; it reprobates every 
thing of the kind. The only intereſt the law can ſuppoſe, or ſup- 
port, is the fair honeſt intereſt; and, for this reaſon, it has given 
the power of putting the oath to every freeholder upon the roll. 
Now, if every candidate has an intereſt that the oath ſhall not 
be ſworn falſely, he muſt have an intereſt to proſecute the perſon 
who does ſwear it falſely. And it is no anſwer, to ſay, that no vote 
was given by the pannel, and conſequently no prejudice done to 
the proſecutor: For, the crime having been completed, an evil 
intention cannot be diſputed. And it cannot be made appear that 
no prejudice was done: For though no vote was given, yet great 
hurt might be done by taking the oath, in many different reſpects, 


and particularly by ſetting the evil example to others. For it is 


a very poſſible caſe, (and the proſecutor is now entitled to make 
ſuppoſitions in his turn), that if it had not been for the example 
of this clergyman, all the other nominal and fictitious voters 
would have declined taking it, as well as Meſlrs. Grant and 
Urquhart, in which caſe he would have carried the election, by 


8 to 5. Beſides, the mere taking the oath, had the effect of 


keeping the pannel upon the roll; which circumſtance itſelf, may 
have been of prejudice to the proſecutor, at the laſt election, in 
various reſpects, and enables the pannel to vote againſt him at the 


Det. | | | 
Farther —The law, in ſuch caſes, does not attend to the conſe- 


quences that actually have taken place, but to thole which were. 


intended ſhould take place, and that naturally and commonly do: 
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take place. Now, ſurely when perſons claim to vote, and take 
the oath to enable them to vote, they certainly intend to vote, 
and generally do vote. When any of them is prevented from 
attaining the ultimate end he had in view, by ſwearing the oath 
falſely, that is a circumſtance which merits no regard; and as it 
does not diminiſh the guilt, ſo neither ought it the right of pri- 
vate proſecutors. Ir is clear, that, in the eye of law, every can- 
didate has an intereſt to prevent the oath from being ſworn falſe- 
ly; if ſo, he muſt have a title to proſecute tranſgreſſors; and that 
title, once it is in him, cannot be annihilated by any act of 
the criminal, after the crime has been committed. The right of 
proſecuting, ariſes the moment the oath is ſworn; and no ſubſe- 
quent act of the tranſgreſſor can take it away. For this and o- 
ther reaſons, the proſecutor, if neceſſary, might maintain, that 
the candidate, for whom a falſe ſwearer has voted, might proſe- 
cute him for perjury; and that, in ſtrict law. and reaſoning, 
there would be no objection to the title; though, in moſt caſes, no 
doubt, a ſtrong per/onalts exceptio could be urged in bar of the 
proſecution. But the preſent proſecutor has no occaſion to diſ- 
cuſs that queſtion, becauſe the pannel has not alleged, and, as 
already obſerved, 1s not entitled to ſuppoſe, ſuch circumſtance in 
the preſent caſe. All that he can be allowed to ſuppoſe, in the 


moſt favourable view for him, is, that he did not vote at all; a 


ſuppoſition, which by no means excludes the poſſibility of hurt 
or prejudice to the proſecutor, which his voting for him muſt, in 


a great meaſure, have done, | 

This ſingle ground, of his being candidate for member of Par- 
liament at the election in queſtion, the proſecutor conceives, is 
ſufficient of itſelf, and would be ſuſtained by the Court, though 
it ſhould be of opinion, that it was incompetent for him to found 
upon the minutes, as above. That, however, he has no imagi- 
nation will be the caſe; On the contrary, he cannot doubt, that 
your Lordſhips will hold the minutes as recited in the libel; and 


theſe prove him to be both a freeholder upon the roll, and a can- 


didate for being member, at the time the pannel ſwore; and that 
the pannel, after ſwearing, did vote, and againſt the proſecutor. 
As the proſecutor does not maintain, that popular proſecutions 


are competent in Scotland at common law, i. c. that private par- 


ties may proſecute without a legal intereſt; ſo, the pannel does not 
maintain, but that private parties, who have ſuch intereſt, may pro- 
1 ſecute. 


(27 


fecute. The queſtion, therefore, comes to be, What conſtitutes 
a legal intereſt, and whether the preſent proſecutor is able to 
qualify ſuch to be in him? 

All crimes are hurtful to the public; and therefore, the King's 
Advocate, the repreſentative of the public, ought to be entitled 
to proſecute all. There are ſome crimes which hurt the public 
only, that is, do not hurt any one individual directly, and con- 
ſequentially not one more than another. No individual, there- 
fore, can have a title to proſecute ſuch crimes ; that can only be 


in the King's Advocate, This muſt hold as to blaſphemy, high 


treaſon, and ſeveral other crimes. But in private crimes, that is 
to ſay, crimes by which an individual, or a particular claſs of in- 
dividuals, is directly injured, it is plain, that proſecutions ought 
to be competent at the inſtance of the King's Advocate and pri- 
vate party, jointly or ſeparately ; though it ſhould ſeem, that, an- 
ciently, the King's Advocate could not proſecute by himſelf; and 
therefore was paſſed the ſtatute 1587, c. 77, which is intituled, 
Tbe King may perſew all crimes without the party,“ and enacts, 
That the Theaſurer and Advocate perſew flaughteris and 
© utheris crimes, althoucht the parties be filent, or wald uther- 
„ wayes privily agree.” 

Even private crimes, for the moſt part, do not conſiſt in occa- 
fioning a pecuniary loſs: They are not committed generally with 
that view, nor have they that effect. Sometimes, indeed, ſuch 
is the object and conſequence of them ; but that is not the caſe 
with the greateſt part of them, nor with the moſt atrocious, As 
it is not generally a pecuniary loſs that has been occaſioned, but an 
injury that has been done, when crimes are committed, it is not the 
defire of reparation that is generally the motive to criminal proſe- 
cutions, but a juſt reſentment; conſequently it is not damages, 
but puniſhment, that is the object, and the real zntere/ is revenge; 
a paſſion, which the law does by no means reprobate, but only mo- 
derate and reſtrain, by taking into its own hands the mode and 
meaſure of puniſhment; as is very well explained by Lord Kames 
in his Hiſtory of the Criminal Law, (which is the firſt of his hiſ- 
torical law tracts), p. 3, et /eq. 

Sometimes, as already ſaid, private crimes not only do an in- 
jury, but occaſion a pecuniary loſs; and, in ſuch caſes, there is a 
double object in the proſecution, both puniſhment and reparation. 
But it is by no means necellary to found an intereſt, and con- 
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ſequently a title to carry on a criminal proſecution, that the pan- 
nel ſhould have occaſioned a pecuniary'or patrimonial loſs. 

The pannel was pleaſed to maintain; and read authorities to 
prove, that no perſon had a title to proſecute, “ other than the 
party himſelf, who had ſuffered Camage in his perſon, elle, 
or reputation.“ 

It is no doubt true, that Awe lawyers have expreſſed chem, 
ſelves to this purpoſe. But if omnzs deſinitio in jure periculgſa, it 
maſt be ſtill more hazardous to attempt to ſqueeze a very exten- 
five and complicated doctrine into an aphoriſm of a few words. 
If, by damage, be meant loſs; if by perſon, be meant the body; by 
eſtate, property that may be brought to market, and, by reputa- 
tion, good name or character, the maxim is palpably falſe; and it 
is clear that an eldeſt ſon could not proſecute for the murder of 


cs 


his father, if an opulent ſucceſſion devolved pol him in conſe- 


quence of it; which is abſurd. 11 

On the other hand, if the vague words damage, perſon, eſtate 
and reputation, be liberally interpreted; if, by damage, be under- 
ſtood injury; if perſon reſpects not only che body and limbs, but 
the ſtate and diſtinction of a man in civil ſociety; and if, by eſtate, 
is pointed out, not only the property that, can be eſtimated ir 
money, but all rights, honorary, which are called by the French 
lawyers droits honorifiques, as well as patrimonial, the proſecu- 
tor would be under no neceſſity of combating the propoſition. 
But if rheſe words are underſtood in a narrow ſenſe, and indeed 
in their common acceptation, it is manifeſtly and groſsly erro- 
neous; as numberleſs proſecutions muſt be competent, though no 
damage can be qualified, and, in ſome caſes, though a gain, and. 
not a loſs, has been necaGoned to the proſecutor. _ 

Where no damage has been done by the crime, or where it has oc- 
caſioned a gain, inſtead of a loſs; that, no doubt, will make a leſs. 
ſum be awarded in name of damages, if damages are claimed; and, 
in ſome caſes, it may be a reaſon for mitigating the puniſhment: — 


But in no caſe will it exclude puniſhment, or even damages, 


which, when decreed, in ſuch a caſe, are ſaid to be in ſolatium of 
the proſecutor, or purſuer, and in modum pene of the pannel, or 
defender. One caſe, in which the title is unqueſtionable, though 
no damage can be qualified, has been already mentioned. — The 
caſe, of a witneſs ſwearing falſely, when examined in a claim 


for a title of honour, and, by his perjury, ng. it to be diſ- 
miſſed, 


8239 


miſſed, affords another example. It is impoſſible to diſpute, 

that the unſucceſsful claimant would be entitled to proſecute the 
falſe witneſs, and that no defence could be founded on the ſub- 
ject of the claim, being a title of honour, which cannot be eſti— 
mated in money.—But it is eaſy to put caſes, where there would 
be as little doubt as to the title, though the proſecutor was a gainer 


by the crime.—Thus, ſuppoſe a man, from whim, inſolence, or 


ſome other unaccountable motive, ſhould take it into his head to 
lime or dung the lands of his neighbour, whether he would or 
not, and, for that purpoſe, ſhould break down the fences, and 
{ſcatter ſome hundred cart-loads of ſuch manure upon the fields 
of his neighbour; in ſuch caſe, it is clear, that the property 
which has been intruded upon, is bettered by the offence: And 
yet, there cannot be a queſtion, that the proprietor would have a 
good title to proſecute, and that, if he did, the offender would be 
ſubjected to puniſhment, and alſo in damages, not on account of 
any pecuniary or patrimonial 4% ſuffered, but on account of the 
injury done him, by diſpoſing of his property in oppolition to his 
will. 

The fallacy of 'the pannel's principle upon this head, is very 
well illuſtrated by an ancient author, in his account of the e- 
ducation of Cyrus, the celebrated King of Perſia, Aen. Cyrop. I. 7. 


Great pains were taken to inſtruct him in the principles of 


truth, morality, and juſtice; and, for that purpoſe, he was exer- 
ciſed every day in determining queſtions and diſputes, that a- 
roſe, or were ſaid to have ariſen, among his companions and play- 
fellows. One of the caſes on which he was called to judge, 
while in his rudiments, - was thus :—A tall boy, who had a ſhort 
coat, ſtripped a httle boy, who had a long coat, clothed him 
with the thort coat, and himſelf with the long one.— The little 
boy complained to Cyrus; ; but he, after hearing parties, declared 


he was of opinion, That, both being much better fitted now 


than formerly, the little boy had no intereſt to complain. But 
this judgment was reverſed by his tutor, who told him, chat he 
onght not to have conſidered whether the little boy had really re- 
ceived any damage, but whether the long coat was his property, 

and he unwilling to part with it, And the author adds, That 
the tutor gave him a ſound beating for the deciſion ;—which 
ſeems to have been unreaſonable, as it was a very natural one 
for a child to pronounce; though; very little experience and re- 
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flection muſt point out the defect and dangerous tendeney of the 
principle upon which it proceeds. 55 MET + 
But it is unneceſſary to waſte time in illuſtrating, by ex- 
amples, a matter ſo clear. The above maxim never can be the 
criterion of title or intereſt, unleſs its words be ſtretched far be- 
ond their natural and common acceptation. A much better rule 
was laid down by one of the counſel for the pannel, who ſaid, 
That no man could have a title to proſecute, unleſs he had à pe- 
culiar intereſt ; that is to ſay, ſuch an intereſt as diſtinguiſhes and 
takes him out of the common herd : And the proſecutor is very 
willing that his title {hall be tried by that teſt. It is, in effect, 
the ſame with that adopted by the Civihans, and MKenzie, viz. 
That none can proſecute, but qui ſuam vel ſuorum injuriam inſe- 
quuntur. | | 
If the election of any one member of Parliament is carried by 
perjury, or any other crime, it is no doubt true, as was obſerved 
for the pannel, that a wrong 1s done to the whole community.— 
In the ſame way, it is no doubt true, that it is the intereſt of 
every fair trader, that no {ſmuggling ſhould take place, as every 
fair trader is hurt in ſome meaſure by that pernicious practice; 
yet every member of the community, or every fair trader, would 
not be entitled to proſecute for ſuch wrongs. This, the proſecu- 
tor admits ; but the reaſon is, that ſuch proſecutors have no pe- 
culiar intereſt: They would be told, and with reaſon, that they 
were not more hurt than every member of the community, and 
every fair trader. Their intereſt, therefore, was only general and 
remote, and conſequently, not they, but the public proſecutor a- 
lone, could ſue. | 71 
But the caſe of the preſent proſecutor, is very different. His 
intereſt is not general and remote, but peculiar; r, as being 
a freeholder upon the the roll now, and at the time the falſe oath 
was ſworn; and, 24h, as being a candidate at the election of a 
member to ſerve in Parliament. | . 
The ſtatute libelled on, was paſſed in order to give a remedy to a 
articular claſs of men, viz. frecholders, and candidates, who muſt 
be freeholders. Its object was, to prevent men, who had nothing 
but nominal and fictitious property, from voting along with real 
freeholders, for or againſt any candidate. With this view, it al- 
lows any fleeholder upon the roll, to put the oath of truſt and poſ- 


ſeſlion; and declares, that every perſon who declines it, ſhall not 
be: 


my »V 
I © 
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be admitted to vote, and that his name ſhall forthwith be eraſed 
out of the roll. Then it adds, And in caſe any perſon ſhall 
„ preſume, wilfully and falſely, to ſwear and ſubſcribe the ſaid 
** oath, and ſhall be thereof lawfully convicted, he ſhall incur 
the pains and puniſhment of perjury, and be proſecuted for 
„ the ſame, according to the laws and forms in uſe in Scotland.“ 

This oath 1s the only check upon fuch abuſes ; but if the 
King's Advocate alone can proſecute for ſwearing it falſely, it 
comes to be no check at all. No King's advocate has ever yet 
proſecuted, and probably none ever will proſecute, for this ot- 


Fence; nor ought that officer perhaps ever to be blamed for fol- 


lowing ſuch line of conduct. He is the immediate ſervant of the 
Crown, and an officer of ſtate ; and it would be to the laſt degree 
1mproper in him, to uſe his office for political purpoſes. Yet, if 
he were to meddle in ſuch proſecutions, he might be miſled, or 
prevailed upon to do ſo; and, at any rate, however fairly and 
honeſtly he were to proſecute, yet it would always be alleged, that he 
did ſo from favouring one fide more than another. Of courſe, 
great offence would be taken, and the minds of men irritated and 
inflamed, both againſt him and Government. | 

Thoſe who framed the ſtatute and oath in queſtion, muſt have 
foreſeen this; yet, it cannot be ſuppoſed they meant, that the re- 
medy, fo anxiouſly provided, {ſhould be inefficacious, They cer- 
tainly foreſaw it; and hence it is, that the clauſe impowering to 
proſecute, 1s conceived 1n general terms. The proſecution 1s not 
limited to the King's Advocate, nor 1s he mentioned at all: The 
title to proſecute, 1s left upon the law of Scotland ; the framers 
of that ſtatute well knowing, that, by that law, every perſon who 
had an intereſt was entitled to proſecute ; and conſequently, every 
frecholder upon the roll, whoſe intereſt 1s recogniſed by the 
ſtatute, when it allows him to put the oath. And this, of itſelf, 


would be ſufficient to give him an intereſt, though he had not had 
one before; for he who has a remedy given him, mult of courſe 


have the means given him for making that remedy ettectual. 

But every freeholder has an intereſt at common law to proſe- 
cute; becauſe he has an intereſt to purge the roll, as it is call- 
ed; that is, to have every perſon {truck off, who has not a title to 
be upon it. The leſs the number of freeholders upon the roll, the 


greater is the political weight and influence of thoſe who are ; 
and each has a real and ſubſtantial intereſt, to prevent any man, 
1 

W. I10 12. 


* 


„ 1 32 ) | 
bf { whoſe property is but nominal and fictitious, from voting fon the ; 
1% choice of the perſon who is to repreſent him in Parliament, and q 
4h} there diſpoſe of his property. 3 
5 ; If every freeholder has a title to purge the roll, it is he he 3 
i, has a title to proſecute, for perjury, every perſon upon the 1 
„ roll, who has been guilty of that crime; becaute, by expreſs E 
* ſtatute, conviction of perjury operates a diſability of voting F 


in any election of any member of Parliament, So it is enact- 
ed by 2d Gee. II. the words of which are, No perſon con- 
* victed of wilful and corrupt perjury, or ſubornation of per- 

* jury, ſhall, after ſuch conviction, be capable of voting at 
any election of any member or members to ſerve in Parlia- 
„ment.“ | 

As thus it appears, that, if the oroficuter prevail in this pro- 
ſecution, he will be entitled to have the pannel ſtruck off the 
roll, it does not occur upon what fold ground his title can be 
diſputed. 8 

It is very true, that, in this way, proſecution or action comes 
to be competent to a great number; but it does not follow, from 
an action being competent to many, that therefore it is popular. 
Every individual of the community, cannot, as our law, ſtands 
at preſent, in any caſe, have a title to proſecute, except vi ſtatuti. 
When a crime is committed that does an equal injury to all, the 
public proſecutor alone has the title. But a crime may do a 
direct injury to a great number of individuals, each of whom 
conſequently has a peculiar intereſt to proſecute. And, upon this 
principle, the Court of Seſſion has, in ſeveral inſtances, ſuſtained 
the title of journeymen weavers, journeymen taylors, and jour- 
neymen ſhoemakers, to inſiſt in reductions of certain illegal 
bonds and agreements, entered into by their maſters, obliging 
themſelves not to increaſe the wages of journeymen, or to lay 
them under certain hardſhips. This was determined in March 
1768, in the action at the inſtance of David Nicolſon and 
others, journeymen weavers of cambrics and lawn, in and 
about the city of Glaſgow, againſt George Brown and others, 
maſter manufacturers there. And again, 3d July 1770, in an 
action, John M*Culloch and others, journeymen ſhoemakers in 
and about Edinburgh, againſt the maſters, treemen of the incor- 
poration of tho2makers of Edinburgh, Canongate, &c. And 
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à ſimilar proceſs was ſuſtained at the inſtance of Alexander C 5 
bell, and other journeymen taylors in Edinburgh, againi! e 


incorporation, 16th November 1770. 
If an action for damages were brought by one of many, 


jured by a crime, there might be ſome difficulty in ſuſtainin; t 


becauſe, all the other perſons injured, being equally entitled to 
mages with the proſecutor, the ſum to be awarded, could no! 

be aſcertained, unleſs they were all in the field. But no 
difficulty can be objected to a criminal proſecution for pun 
ment, at the inſtance of one of many perſons, equally injure 
a crime; becauſe the pannel can be but once punithed, it co 
victed, and, if acquitted, could not be again tried at the inſtanc- 
of any other of ſuch perſons. Another trial could not be at- 
tempted, upon pretence of the maxim, that the former was 7, 
inter aliot acta; not only on account of the Advocate having been a 
party in the former, but becauſe, in all caſes where a proſecution for 
puniſhment 1s brought, at the inſtance of one of many entitled to 
ſue, judgment pronounced in a queſtion with him, muſt be deemed 
a res judicata in a queſtion with all others in the ſame ſituation.— 
This muſt hold, from the nature of the thing, and neceſlity of the 
caſe; as, otherwile, proceſs never could be ſuſtained at the inſtance 
of one or more of a number equally entitled. And ſo it was 
held and determined by the Court of Seſſion, in the caſes juſt now 
referred to, in which the objection was made for the mallers, 


that they might be diſtreſſed by an infinite number of ſuits, if 


the title of the individuals who ſued them was ſuſtained. 

The proſecutor, therefore, cannot allow himſelf to think, that 
there will be any doubt as to his title and intereſt as a freeholder. 
But his other character, of candidate, makes the caſe {till clearer, 
as it is not eaſy to figure a more direct and valuable intereſt. 

Serving in Parliament, was anciently, no doubt, reckoned a 
burden; but it is long ſince the notions of men altered as to this 
matter, and conſidered it as a privilege of the higheſt order.— 
Hence it is eagerly ſought after by the firſt people in the country: 
And no wonder; as it is attended with the moit ſplendid advan-— 
tages in ſtation and dignity, and leads to honour, power, and 
office. So that it is really ludicrous, now-a-days, to precend, 
that he who is diſappointed in an election, by the crime of ano- 
ther, is not entitled to proſecute, from his not being able to qua- 


lify any damage or loſs. The proſecutor conceives it to be perfectly 


clear, that every man who has diſappointed a candidate, by forgery, 
1 perjury, 
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perjury, or any crime whatever, is liable to proſecution," as 
the inſtance of ſuch candidate; as alſo, every man who has com- 
mitted a crime, in order to do ſo, and done his utmoſt to that 
purpoſe, though his endeavours have not been ſucceſsful. 

It was indeed thrown out for the pannel, though not much in- 
ſiſted upon, that the pannel's voting, was not ſufficient to give 


the proſecutor an intereſt, unleſs he could farther allege, that he 


had loſt his election by the pannel's vote; which could not be 
ſaid in the preſent caſe, becauſe it was carried againſt the proſe- 
cutor, by twenty-four, including the pannel, to eight. 

The proſecutor, however, apprehends, he has ſhown: above, 
that, in order to found the proſecution, it was not neceſſary that 
the pannel ſhould have voted at all, and that it is enough that 
the crime was completed on his part, although the conſequences 
intended by him had been prevented by accident. He alſo holds 
it to be clear, upon the ſame principle, that he would have been 
entitled to proſecute the pannel, although he had gained his elec- 
tion. But as he loſt his election, and the pannel actually 
voted againſt him, the cafe is put out of all doubt; the pannel's 
vote being one of the twenty-four, a. part of the aggregate whole 
by which the proſecutor was overcome. 

If the doarine broached upon this point by the pannel, were 
ſolid, it would follow, that a witneſs who had committed perjury 
againſt a party in a cauſe, could not be proſecuted by that party, 
it he eventually prevailed, the perjury having been detected, or 
the falſe evidence overbalanced by true. But this is neither con- 
ſonant to reaſon, or to law; and accordingly, Mackenzie, tit. 
Perjury, lays it down, “ That it is puniſhable, if at firſt it might, 
though rhereafter, ex eventu, it proved not prejudicial, as if the 
© writ was improven by certification: Yet the falſe witneſſes are 
thereafter puniſhable, though, at the time of the enquiry, that 
paper could ꝓrejudge no man, becauſe of the certification.” 

At the ſame time, it may be true, that if the falſehood be of no 
earthly ſignificance in the caſe, e. g. if it reſpects the age of the 
witneſs, or ſome other trivial or immaterial circumſtance, a pro- 
ſecution would not be competent at the inſtance of a private 
party; for, where neither injury nor damage of any kind can 
poſſibly follow, there is no reaſon why a private party ſhould be 
allowed to proſecute. And this ſeems to be the doctrine of Haw- 
Eins, and other Englith writers, under the title, Perjury. 

| It. 
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It was objected chiefly by the pannel, - to both the rights on 
which the proſecutor founds, that they were not patrimonial, or 
of ſuch a nature, as that he could maintain an action of damages 
before a civil court, on account of any thing done in oppoſition 
to them ; and it was aflumed, as a propoſition, that a criminal 
proſecution cannot be brought for puniſhment, on account of 
any action which would not ſubject to damages before a civil 
courts... 1; 

But the proſecutor, in the fir/t place, diſputes that propoſition : 
It cannot be ſupported, as far as he knows, by any authority ; 
and he cannot divine any reaſon that can de offered in its favour. 
There is one very obvious caſe, in which the contrary is univer— 
ſally acknowledged to hold. —If a man refers a debt to the oath 
of another, and he ſwears that he owes nothing, there is for ever 
an end to the debt. But, though that be extinguithed, in virtue 
of the reference, which implies a qui contract to ſtand to the 


oath, yet, all lawyers are agreed, that the falſe ſwearer may be 


proſecuted for perjury. Erikine, p. 728. ; Bankton, v. 2. p. 655. 
L. 22. F. De Dolo Malo. 

But, adly, The proſecutor contends, that his rights are proper 
patrimonial rights, and ſuch as would found him in a claim of 
damages. In the queſtion between M*Lean of Lochbuy, and 
Donald M*Neil of Collonſay, determined by the Court of Sefſ- 
lion 25th June 1757, obſerved in the Fac. Coll. No. 28., it was 
found relevant to diminiſh the price of lands, that they did not 
entitle to a vote, when it was bargained that they ſhould, It 
WAS pleaded by Lochbuy, the ſeller, ** That, to ſay a vote: 
had a value in money, was, in itlelf, indecent, and contrary to 
the ſpirit of the Britiſh conſtitution.—— Anſwer ed for Collon- 
ſay, The privilege of electing, and the capacity of being elec- 
ted into Parliament, are the privileges that diſtinguith the ſub- 
jects of Great Britain from thoſe of almoſt all other nations. 
By them, a man may become a part of the Legiſlature, to guard 
8 3 and property of himſelf and his fellow citizens; 

and accordingly, in advertiſements of eſtates to be ſold, this. 
privilege, when it attends the ſubject offered to ſale, is always 
mentioned as a circumſtance to enhance the eſtimation of it.— 
The Lords found it relevant to diminiſh the price of the lands, 
that it was intended by the parties that the lands ſhould entitle 
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the purchaſer to a qualification as a freeholder, giving right to 
vote at elections.“ 

And it has been adjudged in England, that an action upon the 
caſe lies againſt an officer, who refuſes to allow a perſon to poll 
at an election, who is entitled to do ſo, This was determined in 
the caſe of Aſhby againſt White, and others, conſtables of the 
town of Ayleſbury, in the county of 'Bucks, in 1700, 

The caſe was, that Aſhby, a poor perſon, coming to ſettle in 
Ayleſbury, the overſeers of the poor warned him out of the pa- 
Tiſh, unleſs he would give ſecurity to ſave the pariſh harmleſs ; 
and, for that purpoſe, complained to the next juſtice of the peace, 
to get an order to remove him, Whilſt this matter was in con- 
troverſy, the election for burgeſſes in Parliament came on; and 
Aſhby offering himſelf to be polled, the conſtables refuſed to re- 
ceive him, he being, in their opinions, no ſettled inhabitant 
there; nor had he ever contributed to church or poor, either be- 
fore, or ſince the election. After the election was over, Aſhby 
brought his action on the caſe, againſt the conſtables of Ayleſ- 
bury ; wherein he ſets forth, that he had right to vote for bur- 
geſſes there, and that, at the election, he had offered to poll for 
Sir Thomas Lee and Mr. Mayne, and that the conſtables refuſed 
to receive his poll, to his damage of 200 l. The conſtables plead- 
ec not guilty: And a trial was had at the aſſizes at Bucks; and 
Aſhby got a verdict againſt them, and had 51. of damages given 
him: Whereupon it was moved, in arreſt of judgment in the 
Queen's Bench, where the action was brought, That, notwith- 
ſtanding the verdict, which only found the fact, no ſuch action 
did, by law, ly againſt the defenders; and, after ſeveral argu- 
ments at the bar, and, at laſt, at the Bench, three judges, Pow- 
well, Powis, and Gould, againſt the Chief Juftice Holt, held, 
that the action did not ly ; and fo judgment was given for the 
conſtables. Upon this, the plaintiff brought a writ of error ; 
and the cauſe being argued at the bar of the Houſe of Lords by 
counſel ; and ten of the Judges, who were preſent in the Houle, 
being heard, and the matter being fully debated by the Lords, 
upon the iath January 1703, the Houſe of Lords reverſed the 
judgment of the King's Bench, and decreed, that rhe plaintiff 
ihould recover. The caſe is in Salkeld's Reports, fol. 19.; and it 
is ſtated alſo, with the arguments in ſupport of the decree, at 
great length, in “ The Hiſtory and Proceedings of the Houſe of 


* Lords, 


: r 


Lords, from the Reſtoration, in 1660, to the preſent time,” 
Printed at London in 1742, vol. ii. p. 70. et ſequent. 

It was urged, in that caſe, for the defendants, That it had been 
determined, in the caſe of Mr. Onſlow, in the thirty- third year 
of Charles II., 2d Vent. 37., That no action did ly, at common 
law, for a falſe return of a member to fit in Parliament ; and 
that, in the preceding caſe of Barnard, Diſton, and Soame, it 
was adjudged, that the candidate could not bring an action a- 
gainſt che Sheriff, for a double return. 


It was anſwered, Thar there was great variety of opinion amon 


the Judges, as to the firſt caſe; and that it alarmed the Houſe of 
Commons to ſuch a degree, chat, in the ſeſſion 1679, a commit- 


tee was appointed to enquire into it, as a grievance; and that the 
great deſign of the act made in the 7th year of the reign of the 
late King, was, to cure the many 1nconveniencies ariſing from 
that judgment; and the judgment, in Mr. Onflow's cafe, was 
judged upon the authority of it. In Barnard Diſton's caſe, of 
** a double return of members, the reaſon on which the judgment 

was grounded, was, that a double return was no return which 
the law took notice of, but was only allowed of by the cuſtom 
of Parliament. When an officer, who doubts, makes a double 
return, he ſubmits to the judgment of the Houſe of Com- 
mons; and, if that Houſe admits of a double return, as the 
had often done, it would be hard the law ſhould ſubject a man 
to an action, for ſubmitting a matter of fact (the truth of 
which the officer doubts) to the determination of thoſe who 
have a juriſdiction in the matter.“ 


cc 
cc 
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cc 
cc 
cc 
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didate has a proper remedy to recover his place, from which 


© he is excluded by the falſe return. The right of election is 
**, cognifable in the Houſe of Commons; there he will recover 
„his ſeat in Parliament, which is what the law has the prin- 
** Cipal regard to; and there i is no reaſon he ſhould have another 
remedy elſewhere. 
The proſecutor humbly conceives, that ſuppoſing it to have 
been well determined, that no action is competent before the or- 
dinary courts of law againſt a Sheriff for a falſe return, it does 
by no means thereupon follow, that no proſecution is competent 
to a candidate, in order to diſappoint whom, forgery, perjury, or 
any other crime has been committed, If he has been ſucceſsful], 
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As to the other caſe, of a falſe return, it was ſaid, ** The can- 
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there, are no termini 68 for his complaining to the Houſe of 
Commons; if be has been, unſucceſsful, he, no doubt, may 
complain, for the purpoſe of obtaining his ſeat; but he camot 
complain there for the purpoſe of bringing thoſe, who have in- 
jured him by crimes, to trial before that Houſe, Criminals 
cannot be tried there, but before \ v4 ordinary courts of juſtice, 
and by a jury. And if a candidate has, been unſuceeſsful, and 
has complained by petition to the Houſe of Commons, (which 
is the proſecutor's caſe), that is an additional reaſon for ſuſtaining 
ſuch proſecution at his inſtance; becauſe a conviction will di- 
miniſh the number of n againſt bim: nee 125 
his petition.. 

The only other 8 Which che proſecutor ſhall quote; i is 
a determination by this Court, Which found, that an injury 
done to à right; much leſs. valuable than either of thoſe upon 
which he founds, gave a ſufficient title to proſeeute. The caſe 


alluded to, is, that of Lockhart of Lee, and others, againſt a 


number of people, and the magiſtrates of Lanerk, for riotouſſy 
hindering acceſs to the pariſh church, and obſtructing the ſet- 
tlement of Mr. Dick, Mr. Lockhart s preſentee. The proſecution. 
was at the inſtance of John Lockbart of Lee, Eſq; heritor and 
patron of the pariffi and pariſh church of Lanerk, and john 
* Lockhart of Cleghorn, Eſq; and Allan Lockhart, younger of 
« Cleghorn,, his ſon, with conſent of the ſaid John Lockhart, his 
father and adminiſtrator in law, alſo heritors of the ſaid pariſh, 
for themſelves, and in name and behalf of the other heritors, 
elders, and Chriſtian people of the pariſh of Lanerk, with con- 
courſe; as alfo at the inſtance of William Grant of Preſton- 
grange, Eſq; his Majeſty's: Advocate, for his Majeſty's intereſt.” 

It was objected for the pannels, That Mr. Lockhart, the pa- 
tron, and the other heritors, had produced no titles ;—he, to 


16 


inſtruct that he was patron ; they, that they were heritors. 
That Mr. Dick, the preſentee, might have a title to proſecute; 


but that neither the patron, or heritors, or others, had any title 
whatever, not having ſuffered any damage in their perſons or 
goods; and that the action was a popular action, which was not 


| allowed of by the law. of Scotland. The Court, by their inter- 


locutor, 5th Tuly 1751, ** ſuſtained the objection made to the 
title of John Lockhart of Cleghorn, and Allan Lockhart younger 
of Cleghorn, to inſiſt in this proſecution, and found 21 had no. 

**- ſuthcicnt 
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© ſuſficienc intereſt to carry on the fame ; but found, That John 
** Lockhart of Lee, with concourſe of his Majeſty's Advocate, had 
ſuffielent intereſt and title to carry on this trial, and therefore re- 
++ pelled the objections made to their title.” This judgment draws 
the line, very properly, betwixt an intereſt which is general and 
remote, and that Which is direct. The intereſt of the heritors, 
and others, fell under the firſt defcription ; that of the patron, un- 
der the laſt: Therefore, the firſt was rejected, the other ſuſtained. 
And yet it ſurely cannot ſeriouſly be maintained, that a right of 
preſentation gives an intereſt, near fo ſtrong as that of either of 
the rights on which the proſecutor founds, 

It was aſked on the part of the pannel, What condeſcendence 
of damage rhe proſecutor could have exhibited in a civil action? 


The proſecutor now aſks, in his turn, What condeſcendence of 


damage could Mr. Lockhart of Lee have exhibited in a civil ac- 
tion ? But the queſtion proceeds upon aſſuming a propoſition as 
x principle, that has no foundation in law, viz. That, in order to 
found an action of damages, a- purſuer muſt be able to ſpecify 
and particularize a lofs, and its extent. But this, your Lordſhips 
well know, is neither law nor practice; and that, in the great 
number of proceſſes for damages, that come before the Court of 
Seſſion, it very ſeldom happens, that a condeſcendence of loſs is 
given in; and, in all caſes, where no damage but an injury only 
has been done, and theſe are the moſt numerous), it is impoſ- 
fible to particularize; and therefore, a {lump ſum is always award 
ed. Such proceſſes are, in reality, criminal proſecutions before 
civil courts; and the damage decreed, is the puniſhment inflict- 


ed. And Lord Kames conſiders ſuch damages, in his tract above 


referred to, as a ſort of vergelt, or compoſition:—“ This prac- 
** tice (he ſays, page 87th) is carried farther, and may be diſ- 
© covered even in civil actions. When a proceſs of defamation is 
brought before a civil court, or a proceſs for any violent inver- 
<* ſion of poſſeſſion, a ſum is generally decreed in name of da- 
mages, proportioned to the wrong done, even where the purſucr- 
& 75 not able to ſpecify any burt or real damage. Such a ſentence, 
can have no other view, but 1 gratify the reſentment of the per- 
© fon injured, who has not the gratification of any other puniſhment... 
It is given, as lawyers ſay, in ſolatium; and therefore, is obvi-- 
* ouſly of the nature of a vergelt, or compoſition for a crime. — 
«* Damages awarded to a huſband, againſt the man who corrupts 
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< his wife, or againſt the man who commits a rape upon her, 
are preciſely of the ſame nature.” 

This is a very juſt view of ſuch damages ; and it clearly fol- 
lows from the doctrine, that damages are due to every individual 
who has been injured by a criminal act. And if ſuch damages 
are given, becauſe the purſuer cannot have the gratification of 
any other puniſhment, it follows, that puniſhment, properly ſo 
called, ought to be inflicted in caſes where damages cannot be 
awarded. if any ſuch could be figured. So that if the pan- 
nel's propoſition, that the © proſecutor could maintain no civil 
action for damages on account of an injury done to either 
of the rights he founds upon, were juſt; inſtead of its being 
a conſequence that he could not proſecute for puniſhment, 
the direct contrary ought to be inferred ; otherwiſe, this ab- 
ſurdity muſt be admitted, that, for the moſt atrocious vio- 
lation of the moſt valuable rights, a man ſhall have no remedy 
at all; for that certainly muſt be the caſe, if he can neither pro- 
{ecute for puniſhment before the Criminal, nor ſue for damages 
before the Civil court; becauſe it is clear he cannot have an extra- 
ordinary remedy before the Houſe of Commons, 

It was the ſuppoſed competency of ſuch remedy in Aſhby's 


caſe, that chiefly moved the three Juſtices of the King's Bench to 
diſmiſs his action againſt the officers for refuſing to admit him 


to poll, as appears from the ſtate of the caſe, and grounds of their 


opinion, which they gave in to the Houſe of Lords. And the 


Houſe of Commons alſo went into this idea, and declared Aſhby 


guilty of a breach of privilege for ſuing the officer, which produ- 


ced a contrary reſolution by the Houle of Lords, after reverſing 


the judgment of the court of King's Bench. 


Bur it is clear as ſunſhine, that when perjury, forgery, or any 
other crime, has been committed in order to prevent a man from 
being elected a member of Parliament, that he can neither obtain 
puniſhment nor damages from the Houſe of Commons. Suppoſe 
that a gentleman, who 1s out of the country, has ſtood candidate 
tor a member of Parliament for a county, and that a majority of 
the freeholders bave declared for him, and that, at the meeting 
for election, a letter, forged in his name, by ſome perſon or 
other, is produced to the meeting, in which he declares that he is 
not to ſtand candidate; Is it poſſible to maintain, that the gentle- 
man againſt whom this forgery was committed, would not be 
entitled ro proſecute the forger criminally ? The proſecutor 3 is ad- 

viſed, 
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viſed, that it cannot admit of a doubt, that he would be ſo. And, 
without diſtinguiſhing whether the forgery had the intended ef- 
fet or not; it is certain, that any man whoſe bill or note has 
been forged, to the value of but a ſhilling, may proſecute the 
forger criminally ; and if a proſecution would not be competent, 
in the caſe juſt now put, then this monſtrous abſurdity would 
follow, that the more atrocious injuries are, and the more valu- 
mY the rights which are violated, the leſs protection the law af- 
ords. . 

In ſuch caſe, if the forged letter was diſregarded, and the ge- 
tleman carried his election, he could have no inducement to put 
himſelf to the trouble and expence of an application to the Houſe 
of Commons: Nor was there any medium upon which he could 
apply. No falſe return had been made, nor any wrong done by 
any officer, in the courſe of the election. A crime, indeed, had 
been committed, with a view to prevent him from being elected; 
but that was not an election offence; it was a crime at common 
law, triable and puniſhable in the ordinary courts of juſtice; and 
therefore, it would be perfectly abſurd and incompetent for him 
to inſiſt, that the Houſe of Commons ſhould bring the offender 
before them, and puniſh him. 

On the other hand, ſuppoſing the letter to have had the intend- 
ed effect, and that the gentleman's friends, believing him to have 
dropped the conteſt, did not vote at all, or voted for his compe- 
titor; as little, in that event, could the caſe be brought before the 
Houſe of Commons: For no falſe return was made, but a true 
one; his competitor having been unanimouſly elected, and no 
wrong or malverſation had been committed by any officer. The 
only remedy, therefore, that the diſappointed candidate could 


have, would be, a criminal proſecution for puniſhment, or 


a civil action for damages againſt the offender. Or, ſup- 
poſing a complaint to the Houſe of Commons to be admiſ- 
ible, it could only have the effect of voiding the election made; 
and, whether the letter was a forgery or not, could only be tried 
there, ad hunc effeftum. But the Houſe of Commons could not try 
the forger ; and, therefore, it is impoſſible to maintain, that the diſ- 
appointed candidate would not be entitled to proſecute criminally 
and capitally, if he choſe redreſs by puniſhment; or for very high 
damages, if he choſe redreſs by a pecuniary reparation. 
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The cleareſt caſe of all, as has been already obferved, is, when 
the diſappointment of a candidate is either wholly, or in part 
owing” to "perjury, a majority having thereby been obtained a- 
gainft him; and when he has complained to the Houſe of Com- 
mons upon the medium of his having a majority of real good 
votes. The law has enacted, that every person who ſhall falſely 
{wear the oath of truſt and poſſeſſion, fhall incur the pains of per- 
jury; and farther, that every perſon convicted of perjury, ſhall 
be incapable of voting at the election of a member of Parliament. 
Conſequently, it is evident, that every ſuch candidate has the 


moſt direct intereſt to convict, of perjury, every perſon who vo- 


ted againſt him, becauſe the vote of waren horn he does con- 
vict, muſt be diſallowed- Y 

After having endeavoured fo fully to expat hb principles of 
law that muſt govern the decifion of this queſtion, the profecu- 
tor ſhall be very ſhort in his remarks upon the cafes which were 
quoted on the part of the pannel. Were they applicable, it would 
be in vain to oppoſe determinations to reaſon. | But the truth 1 is, 
that they cannot aid the pannel in the leaſt. 

As to the caſe of Robb againſt Halliday, which bas been ſtated 
above, it is plain, that Robb's intereſt was quite general and re- 
mote. He ſued upon the title of chief magiſtrate of the burgh 
of Anſtruther: But it did not appear, either from his libet or 
production, that his own election had been, or could be in the 
leaſt hurt by the oath of which he comphined. At the ſame 
rime, no jud t was given upon the title; the interlocutor 
expreſsly diſmifles the libel as irrelevant, and, it 18 believed, 
chiefly on this groand, that it did not fer forth that Halliday had 
{worn | fallchoods, knowing them to be fuch. 

As to the caſe of Mr. MfIntoſh againſt Mr. Dempſter, in 1768, 
it was found in that cafe, that certain articles of the libel were 
*© vague, and uncertain as to the place, mode, and circumſtances. 
of the crime libelled. And as to the remaining articles of the 
libel, reſpecting the pannel's attempts to corrupt James Morres, 
&c. in reſpect it is not charged, that theſe attempts were ef- 
fectual, or that any corrupt bargain was concluded betwixt 
the pannel, and all or any of theſe perſons, or that they, 
or any of them, voted in th faid election of the Magiſtrates 
* and Counſellors, or in the election of the Commiffioner or De- 
legate of ſaid burgh, in n to the intereſt of ſaid 

** complainers ; 
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« complainers ; Find, That they have no proper title to bring: 
this proſecution againſt the pannel, upon the facts ſo charged, 
the faid profecution being only with concourſe, and not at the 
* inſtance of his Majefty's Advocate; and, therefore, diſmits 

* the faid criminal libel and the panne! from the bar.” 

This judgment determines no more, than that a private party 
is not entitled to proſecute for an attempt to commit a crime, 
which, according to his own ſhowing, had not done him any 
injury or damage. Whether an attempt to commit a crime, may 
be proſecuted ar the inſtance of the King's Advocate, is a ditfer- 
ent queſtion, which the Court had no occaſion to determine in 
that caſe; and therefore, nothing is ſaid about it. Bribery is a 
bilateral crime, if the proſecutor may uſe the expreſſion, and 1s 
not completed, till the vote is given. Till chat be done, both 
parties, or either, may repent ; the corrupt bargain may be un- 
done, and the vote given, not under the preſſure of undue in- 
flaence. But perjury is a monolateral crime, com pleted the mo- 
ment the oath is ſworn; and therefore, the judgment! 1s not at all 
applicable to the pannel s Caſe, even ſuppoſing he had not voted. 
The fact, however, is, as is vouched by the extract of the mi- 
nutes produced, that he did vote, and againſt the proſecutor. 

As to the caſe of Sir John Gordon againſt his Majeſty's Advo- 
cate, in 1766, the proſecutor cannot conceive in what view it 
was referred to by the pannel ; ; all that was determined in that 

caſe being, that the King's Advocate cannot be compelled to give 
his inſtance to a proſecution. The fact is, that, on the 8th 

Auguſt 1759, Mackenzie of Brae, and other members of the 

Town-council of Dingwall, who were Sir John Gordon's adher- 

ents, obtained a judgment of the Court of Seſhon, reducing the 

election made in the burgh of Dingwall at Michaelmas 1758, on 
the head of bribery and corruption ; and finding Colonel John 

Scott, and three other gentlemen, liable, conjunctly and ſeveral- 

ly, in full coſts of ſuit, Afterwards, oth Auguſt 1759, a petition 18 

was preferred in the Court of Seſſion, praying for penalties againſt 55 

the Colonel, and the other three; and a doubt being ſtarted, 

Whether penalties could be awarded upon a ſummary complaint, 

a ſuppletory action of declarator, to which the Advocate gave his 

concourſe, was brought, on the common, as well as the ſtatute 

law, to be conjoined with the proceedings on the complaint.— 
This action concluded for having it declared, that the defenders: 
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1 pad forfeited their right of burgeſsſhip, and were diſabled from 
"14 electing, or being elected into truſt, office, o or franchiſe in the 
ſaid burgh; and that they ſhould be fined in 5001. Sterling each, 
and otherwiſe puniſhed, for the ſake of public example.—The 
defenders objected both to the title of the purſuers, and compe- 
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775 tency of the action; and, after a hearing in preſence, the Lords 
3 found, 143th January 1762, the action not competent, and there- 
3 fore diſmiſſed the ſame. This judgment was affirmed by the 
„ Houſe of Lords, 14th March . 3.—Sir John, after this, inſiſt- 
14 ed, that the Advocate ſhould bring a criminal proſecution, at 


2 
— 


wm | his inſtance, againſt the gentlemen above-mentioned ; which his 
Lordſhip declined. After various converſations and meſſages be- 
tween them, Sir John, 14th April 1763, made a written requi- 
ſition to his Lordſhip, inſiſting, that he ſhould not only give his 
concourſe to a proſecution, before this Court, againſt theſe gen- 
tlemen, to be raiſed by Sir John, but alſo, his inſtance. His 
Lordſhip returned this anſwer in writing: I will not profti- 
** tute my office, to ſerve the purpoſe of private reſentment. 
When the criminal libel was brought in the Court of Sef- 
** ſion, recently after the crime was committed, the purſuers, by 
7728 « advice of their counſel, aſked no more than the concourſe of 
v4 ( the King's Advocate for the time, that being ſufficient for all 
a , | © the purpoſes of private and public reparation. At this diſtance 
3 Jof time, I will not adopt the action at my own inſtance, I 
we ** will give my concourſe to any criminal libel, brought by a 
5 party having intereſt to purſue.” 
123 Afterwards, Sir John made another requiſition to the Advocate, 
8 | 4th July 1764, deſiring to know, Whether his Lordſhip would 
5 concur as a proſecutor along with him; or, in caſe his Lordſhip 
be. declined concurring as a proſecutor, would he adhibit his con- 
Courſe at Sir John's inſtance ſolely? And, did his Lordſhip un- 
1 derſtand, that, by giving ſuch 1 to Sir John, he gives it 
1 | to a perſon having a proper title and intereſt; his Lordſhip would 
„ explain what is meant by the concourſe he offers, and what Ip. 
4 nefit Sir John would derive from it.—To this his Lordſhip an- 
; {wered verbally, That he had already fignified his an +. 0B in 
writing, and that Sir John's lawyers would explain to him what 
y % is the meaning of the Advocate's concourſe, and what the effect 
- FBS of it would bein the preſent caſe. Upon this, Sir John, preferred 
i b a petition to this Court, praying to appoint it to be ſerved upon 
_ the 
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the Advocate, and him to give anſwers thereto, on ſuch notice as 
might ſeem proper; to find, That he has done wrong, in refuſing 
his inſtance to the proſecution demanded ; and, in conſequence 
thereof, to make ſuch order as ſhould ſeem juſt, To this petition, 
the Advocate, without waiting any appointment, gave in an- 
ſwers, after ſearching the record for precedents. And as, in this 
anſwer, various facts are ſtated, which ſhow that the pannel can 
reap no benefit from this caſe, and as it contains many arguments, 
admiſhons, and illuſtrations, which are by no means 1mmaterial 
in the preſent queſtion, the proſecutor will be forgiven for tran- 
ſeribing a part of it, which is as follows: From the latter part 
of the petitioner's conduct ſince the 4th of July 1704, the re- 
ſpondent muſt preſume, that he has been adviſed by his coun- 
ſel that he neither had a proper title nor intereſt, in his own 
perſon, as a private party, nor could procure any other perſon, 
having ſuch intereſt, to carry on the proſecution ; and indeed, 
there ſeems to be too much ground for believing that 
this was the original reaſon of his preſſing the reſpondent ſo 
much to adopt the proſecution at his inſtance, for his Majeſty's 
«© intereſt. For, by the ſtatutes of the 2d and 16th of George II., 
upon which his criminal libel in the Court of Seſſion was laid, 
the offence of bribery and corruption is deſcribed, and certain 
pecuniary penalties and disfranchiſes are impoſed, but under a 
limitation that no perſon {ſhall be made liable to theſe penalties 
and disfranchiſes, unleſs proſecution be commenced within two 
years, by the firſt ſtatute, and one year, by the laſt, 
In this view of the caſe, Sir John can be conſidered in no 
other light, than if he had given a private information to the 
Advocate, ſupported by ſufficient proofs, that the offence of 
bribery and corruption had been committed five or ſix years 
ago, in the election of magiſtrates and counſellors in any burgh 
in Scotland. In ſuch a caſe, can it be maintained, that after 
this ſuppoſed bribery and corruption had been fo long known 
to every party intereſted, and when no private profecutor did, 
or could, appear, by reaſon of the limitation of the ſtatutes, it 
was the duty of his Majeſty's Advocate, to have adopted ſuch 
proſecution at the King's inſtance? Can Sir John ſay, that he 
1s adviſed by his counſel, of any inſtance, or precedent, of 
ſuch proſecution ? Can he give it as their opinion, that ſuch 
proſecution for offences on the ſtatutes, which limit the action 
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to one or two years, would habe been compbtefit᷑ at the inffance 
of his Majeſty's Advocate? Would it not be moſt alarming 


to the Commons of this kingdom, if ſuch proſecutions, which 


reſpect the elections of members to Parliament, and are ſo 


much mixed with politics and party, ſhould be found compe- 
tent, at the King's inſtance, for forty years? In the particular 
ſituation in which the reſpondent ſtood, as the private counſel 
of Sir John Gordon, would it not have carried the ſtrongeſt 
appearance to the world, and to Colonel Scott, that he had 
proſtituted the power of his office, to the political reſentment 
of a client? Would Sir John's profeſſed zeal for the Conſti- 
tution, have protected the reſpondent from the higheſt cenſure, 
for ſach a conduct? For, if it is in the power of an advo- 
cate, or attorney-general, upon private informations, to rake 


into election matters, and to bring criminal proſecutions for 


bribery and corruption at the King's inſtance, wherever, and 
againſt whom they think proper, at the diſtance of many years, 


after all parties intereſted had acquieſced, or, which is the 


ſame thing, hat fallen from the title and intereſt to purſue, by the 
limitations in the ſtatutes in that behalf; if theſe things are in 
the power of an advocate, or attorney-general, the conſequence 
would be indeed alarming to every lover of the Conſtitution ; 
and the prerogative of the Crown, ſo uſed by its officers, 
would prove an engine, in matters of election, more dangerous 
to the independency of Parliament, than any yet hitherto ap- 
prehended. | = | 

Moved by ſuch conſiderations, could the reſpondent act in 
any other way than he did? He refuſed to adopt the proſe- 
cution at the King's inſtance; but he left it to Sir John, or 
any other private party, who ſhould be adviſed that they had 
a proper intereſt to proſecute the bribery and corruption, either 
upon the ſtatutes, or at common law; which, ſappoſing the 


action to be competent, was equally ſufficient for obtaining all 


the ends of public and private reparation, as if the proſecution. 
had been at the inſtance of the Advocate, for his Majeſty's in- 
tereſt : nay, more ſo; becauſe, in the firſt caſe, the private 
party intereſted would have been maſter of his own action, 
and entitled to the penalties, coſts, and damages; which could 
not have been the. caſe, if the proſecution had been carried on 
at his Majeſty's inſtance, 1385 5 
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% The petitioner ſays, That the reſpondent's refuſal to adopt 
the action at the King's inftance, was an abſolute denial of the 
4 aid of his office, in the only ſhape in which it could be eflec- 
tual to the peritioner, to infure a trial; for that he well knew. 
that, in the criminal action, when brought before the Court of 
Seſſion, one of the ſtrongeſt defences inſiſted on for the de- 
fenders, was the want of a proper title in the purſuers to carry 
on ſuch action at their inſtance, with concourſe only of the 
King's Advocate; and that it was then ſtrenuouſly maintain - 
ed, that bribery was a public crime, which no private perſon 
could: purſue; and conſequently, that it could only be profe- 
cuted at the inſtance of his Majeſly's Advocate, ad winditiam 
* publicam. ; 
** The reſpondent was not preſent in the Court of Sellon, when 
that action was argued, If the plea here mentioned, was in- 
ſiſted in by the defenders in that proceſs, he might ſay it Was 
an abſurd ene; tor, though all crimes are public, and may be 
purſued in vindiftam publicam, yet, in ſo far as private parties 
are hurt or mjured thereby, the projecution is competent to them, 
with concourſe of his Majeſty's Advocate; and the proſecution 
for bribery and corruption, is ſo far from being conſidered as 
being peculiar to his Majeſty's Advocate, ad vindifiam publicam, 
* that, on the contrary, the ſtatutes above referred to, declare it 
* popular action; and farther declare, that the penalties may be i 
% recovered by any perſon who ſhall inform and ſue for the 
© ſame. And if it ſhall be ſuppoſed, that thoſe ſtatutes % not 
* ſuperſede the proſecution of this offence at common law, fiill it 15 
% clear, upon every principle in the common law, that any party, hurt 
or aggrieved by the af ence, may purſue the action with con- | 
* courſe of his Majeſty's Advocate, for private and public re- = 
% paration. And accordingly, it appears, that the Court of Seſ- 
„ ſion paid no regard to this plea in the criminal action that was 1 
br brought before them, but diſmiſſed the action as not competent 
% to their juriſdiftion. At any rate, before Sir John exhibited this 
complaint againſt the Advocate, he ought to have brought his — 
„ action with the concourſe offered, which neither would have | 
** occalioned expence or delay ; and, if it was diſmiſſed as not 
„ competent to a private party, then he would have had better 
* ground to have returned to the Advocate, and demanded that 
: s the proſecution ſhould be carried on at his inſtance, 
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was not ſuperſeded by the ſtatutes. This 


64860 


The petitioner ſays, he thinks it his duty ſtill to inſiſt that 
* the perſons guilty be brought to trial before this High Court; 


for that, without ſuch trial, every candidate may ſcatter brib- 


«© ery and corruption among the electors with impunity. This 
„ js a very extraordinary propoſition, when the ſtatute law of 
© the realm has enacted ſuch ſevere penalties againſt that offence, 
and has given the action to any perſon who ſhall ſue or pro- 
s ſecute within the time limited by the ſtatute. If the private 
s parties, intereſted, negle ſuch proſecution, the King's, Advo- 
* cate cannot bring it upon the ſtature. He doubts much whether 
a proſecution would afterwards be competent to him at com- 
„% mon law. He does not know what the nature or concluſions 


of that proſecution ought to be, becauſe he can diſcover no ex- 


* ample or precedent of it ; and, at any rate, he 1s ſure, from the 
* conſiderations already ſuggeſted, that, by ſuch a precedent, he 
„ would turn his office into an engine of power and influence at 
elections, which no friend to the liberties of this country 
* would wiſh to ſee.” 4 

The Court, upon adviſing the petition with anſwers and re- 


plies, 21ſt June 1766, refuſed the defire of the petition. On 


what account this caſe ſhould have been referred to, for the pan- 
nel, is not very eaſy to perceive. If he means to infer, from it, 
that Sir John and his lawyers doubted of his title, as a candidate, 
to proſecute bribery at common law, the proſecutor makes him 
very welcome to the inference; becauſe, not only the doubts, or 
even the opinion of Sir John, or his counſel, will not make law. 
But becauſe, though a candidate had not a title to proſecute for 
bribery ; it would by no means follow, that he had not a title to 
proſecute for perjury, which never was, or could be doubted to 
be a crime at common law. But there was great reaſon for 
doubting whether bribery was a crime at common law, and 
whether, ſuppoſing it to be ſo, a proſecution at common law 
point was, indeed, 


afterwards cleared up by the judgment in Mr, MeIntoſh's caſe, 
which repelled the objection that bribery was not a crime at 
common l.w; but that was not the general opinion at the time 
of the above queſtion, between Sir John and the Advocate. Be- 
ſides, the long delay on Sir John's part, and other circumſtances 


af his conduct, afforded ſtrong peculiar objections againſt him. 
| | | Neither 
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Neither could he qualify a proper intereſt as candidate ; for it was 
not alleged, the bribery, of which he complained, was committed 
an the election of a member of Parliament: All that he alleged, 
was, That Colonel Scott and others, had bribed certain members 
of council, to vote for others to be counſellors, who were to vote 
for certain delegates, who were to vote for the member of Par- 
liament; which was not bribery in the election of a member of 
Parliament. | 

To conclude—The proſecutor hopes, with ſome degree of confi- 
dence, that he has ſhown, the exceptions taken to the libel are ill 
founded and captious, and that he has proved the ſufficiency of 
his title to inſiſt in this proſecution, He has only to add, that, be 
the iſſue of it what it may, he, and thoſe who ſupport him, will 
enjoy a heart- felt ſatisfaction, from reflecting, that they have made 
a vigorous exertion for the public good, untainted with a male- 
volent wiſh, or ſordid expectation. | 


In reſpec} whereof, &c. 
JO. MACLAURIN. 
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